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The Tax Court of the United States 
Docket No. 51226 
ALBERT GERSTEN, Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 

1953 

Nov. 12—Petition received and filed. Taxpayer no- 
tified. Fee paid. 

Nov. 18—Copy of petition served on General Coun- 
sel. 

Nov. 12—Request for Circuit hearing in Los Ange- 
les, Calif. filed by taxpayer. 11/27/53— 
Granted. 

1954 

Jan. 5—Answer filed by General Counsel. 

Jan. 13—Copy of answer served on taxpayer—Los 
Angeles, Calif. 


4 
19955 


Feb. 


Apr. 


May 
Aug. 


JES 


Aug. 


Sep. 


Sep. 


Nov. 


Nov. 
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8—Hearing set April 25, 1955, Los Angeles, 
Calif. 
29--Tearing had before Judge Turner on the 
merits on petitioner’s oral motion to con- 
solidate dockets 51226 to 51242, inel.— 
Granted. Stipulation of facts filed at hear- 
ing. Briefs due 120 days from 4/29/55; 
Replies due 165 days from 4/29/55. 
17—Transeript of Hearing 4/29/55 filed. 
94Supplemental stipulation of facts, filed. 
°6—Motion for extension to Sept. 6, 1955 to 
file brief filed by General Counsel. 
8/29/55—Granted. 
299—Brief filed by taxpayer. (P) 9/28/55 copy 
served, 
6—Motion for extension of time to 9/27/59 


to file brief, filed by General Counsel. 
9/7 /55—Granted. 

27—-Brief filed by General Counsel. 

10—Motion for extension to 11/25/55 to file 
reply brief filed by taxpayer. 11/10/55— 
Granted. 

25—Reply Brief filed by petitioner. Copy 
served 11/28/55. Printed brief received 
29/59: 


+, 27—-Motion for substitution of printed reply 


brief in place and stead of typewritten 
briefs heretofore filed, filed by petitioner. 
2/3/56—Granted. 


1956 
Feb. 


Mar. 


Apr. 


1957 
Juz. 


Feb. 
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3—Order thai the respondent is allowed 45 
days from this date within which to file 
his reply brief. entered. 

16—Motion for extension to April 9. 1956 to 
file Reply Brief. fled by Respondent. 
Granted 3/19/56. Served 321/56. 


9—Reply Brief filed br Respondent. Served 
4/10, 56. 


28— Findings of Fact and Opinion filed. Judge 
Turner. Decision will be entered under 
Rule 5). Served 6.28/57. 


. 25>—A greed computation. 


30— Decision entered. Judge Turner. Served 
10/31/57. 


24—- Petition for Review br U. S. Court of 
is. Sth Circuit with proof of service 
attae on ed, Gled br petitioner. 


—Designation of Contents of Record om 
Review with proof of service. fled. 


14 Designation of additional portions of ree- 
ord on review with proof of service 
thereon. filed br Respondent. 

20—Order extending time for filing record on 
review and docketine petition for review. 
to Apri! 24. 195s. 
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The Tax Court of the United States 
Docket No. 51228 


MYRON P. BECK and ANN H. BECK, 
Petitioners, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DOCKET ENTRIES 


[Note: Docket Entries in Docket No. 51228 
are the same as Docket No. 51226 except for 
the following}: 

1954 

Jan. 6—Answer filed by General Counsel. 

Jan. 14—Copy of answer served on taxpayer, Los 
Angeles, Calif. 

1958 

Feb. 6—Designation of Contents of Record on Re- 
view with proof of service, filed. 


The Tax Court of the United States 
Docket No. 51229 


MILTON GERSTEN and MARY GERSTEN, 
Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
[Note: Docket Entries in Docket No. 51229 
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are the same as Docket No. 51226 except for 
the following]: 
1954: 
Jan. 6—Answer filed by General Counsel. 
Jan. 14—Copy of answer served on taxpayer, Los 
Angeles, Calif. 
1958 
Feb. 6—Designation of contents of record on re- 
view with proof of service thereon, filed. 


[Title of Tax Court and Docket No. 51226.] 


PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set. forth by the 
Commissioner of Internal Revenue in his Notice of 
Deficiency dated August 24, 1953, and as a basis of 
his proceeding alleges as follows: 

1. Petitioner is an individual whose residence is 
6363 Wilshire Boulevard, Los Angeles 48, Califor- 
nia. The return for the period here involved was a 
joint return of petitioner and of Bernice Ann Ger- 
sten, as husband and wife, and was filed with the 
Collector of Internal Revenue for the Sixth District 
of California. 

2. The Notice of Deficiency (a copy of which is 
attached and marked Exhibit ‘‘A’’) was mailed to 
petitioner on August 24, 1953. 

3. ‘The deficiency as determined by the Commis- 
sioner is in income taxes as follows: 

Year Deficiency 
1950 Income Tax $10,429.15 
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The entire deficiency is in dispute. 

4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: 

(2) Respondent erred in determining that long 
term capital gains received by petitioner in said 
year in respect of the liquidation of Lawrence Land 
Co. were understated in petitioner’s Federal income 
tax veturn for said year by $6,120.78, and in failing 
to determine that petitioner overstated his long 
term capital gains in respect of said liquidation by 
$4,990.64. 

(b) Respondent erred in determining that long 
term capital gains received by petitioner in said 
year in respect of the liquidation of Whittier De- 
velopment Co. were understated in petitioner’s ed- 
eral income tax return for said year by $5,893.80, 
and in failing to determine that petitioner over- 
stated his long term capital gains in respect of said 
liquidation by $3,464.72. 

(ec) Respondent erred in determining that long 
term eapital gains received by petitioner in said 
vear in respect of the liquidation of Rex Land Co. 
were understated in petitioner’s Federal income tax 
return for said vear by $3,566.54. 

(a) Respondent erred in determining that long 
term capital gains reecived by petitioner in said 
vear in respect of the liquidation of J. Richard Co. 
were understated in petitioner’s Federal income tax 
return for said year by $8,854.74. 

(ec) Respondent erred in determining that the 
return filed by petitioner and his wife, Bernice Ann 
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Gersten, for the taxable year 1950, constituted only 
a separate return of petitioner and not the joint 
return of petitioner and his said wife. 

5. The facts upon which petitioner relies as a 
basis for this proceeding, are as follows: 

(a) On or about March 15, 1950, petitioner pur- 
chased 60 shares of the stock of Lawrence Land Co. 
(hereinafter referred to as ‘‘Lawrence’’) for the 
sum of $6,000.00. Said 60 shares represented 40% 
of all of the stock of Lawrence issued and outstand- 
ing at all times material hereto. 

(b) Lawrence was a corporation incorporated 
pursuant to the laws of the State of California on 
or about March 25, 1949, and on that date com- 
menced to do business within the State of Cali- 
fornia. 

(c) Lawrence’s business consisted of the subdivi- 
sion of unimproved land into residential lots, in- 
eluding the installation of subdivision improve- 
ments, the erection of residences or homes upon 
such lots, and the sale thereof. 

(d) On December 31, 1950, Lawrence was finally 
wound up and dissolved, and on or about. said date 
its assets were distributed to its stockholders pro- 
portionately to their stock holdings. 

(e) Pursuant to the winding up and complete 
liquidation of Lawrence petitioner received as his 
proportion of the assets of Lawrence the sum of 
$78,382.40 in eash, and an undivided 40% interest 
in certain real property in the County of Los Ange- 
les, State of California, which undivided interest 
had a then fair market value of $29,840.00. There 
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was also assigned to petitioner, in connection with 
said liquidation, a 40% interest in a. certain con- 
tract, dated January 25, 1950, as amended Febru- 
ary 9, 1950, between Lawrence and San Gabriel 
Valley Water Company (hereinafter referred to as 
ran Gaprrel”’). 

(f) In connection with the dissolution of Law- 
renee, petitioner and the other stockholders of Law- 
renee entered into a written agreement on Decem- 
hey 26, 1950, in which said stockholders assumed 
nnd beeame responsible for all of the debts, obhiga- 
tions and liabilities of Lawrence. Said agreement. 
was entered into in order to comply with sections 
5000 and 5001 of the Corporations Code of the State 
of California pertaining to voluntary dissolutions 
of corporations. 

(¢) The undisputed amount of Lawrence’s hahil- 
ity under the Exeess Profits Tax Act of 1950, as 
amended, as of the time of its dissolution, was $12,- 
476.68, and petitioner’s obligation in respect 
thereof, pursuant to his assumption of hahility 
under the agreement referred to in paragraph 5 (f) 
above, amounted to $4,990.64. Petitioner’s account- 
ant, at the time he prepared petitioner’s 1950 Ied- 
eral income tax return, failed to take into account 
said sum of $4,990.64 so assumed by petitioner and 
accordingly, overstated petitioner’s long term eapi- 
tal gain in respect of the dissolution of Lawrence 
by the sum of $4,990.64. 

(h) At all times material hereto San Gabriel 
was engaged in the business of supplying water to 
residences and other properties located in the dis- 
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trict in which the tract of real property of Law- 
renee was situated. 


G) Pursuant to said contract, San Gabriel 
agreed to extend its pipelines for the servicing of 
water to Lawrence’s property upon payment to it 
by Lawrence of the sum of $31,021.00. 


(j) Said contract further provided for contin- 
gent refunds to Lawrence by San Gabriel of all, or 
a portion, of the said sum of $31,021.00, wp to the 
whole thereof. 

(k) By the terms of said contract, the aggregate 
amount of such refunds, if any, was dependent 
upon the amount of gross revenue, if any, which 
San Gabriel might receive, within a limited period 
of time, from the sale of water to consumers within 
the tract being developed by Lawrence. 

(1) At all times material hereto, neither Law- 
rence nor San Gabriel had any control over any 
purchases of water which such consumers might 
make from San Gabriel. 

(m) On or about March 21, 1950, petitioner pur- 
chased 400 shares of the stock of Whittier Develop- 
ment Co. (hereinafter referred to as ‘‘Whittier’’) 
for the sum of $4,000.00, and thereafter and until 
the dissolution of Whittier owned 400 shares 
thereof. Said 400 shares represented 40% of all of 
the stock of Whittier issued and outstanding at all 
times material hereto. 

(n) Whittier was a corporation incorporated 
pursuant to the laws of the State of California on 
or about August 20, 1948, and during the month of 
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July of 1949 commenced to do business within the 
State of California. 

(0) Whittier’s business consisted of the subdivi- 
sion of unimproved land into residential lots, in- 
cluding the installation of subdivision improve- 
ments, the erection of residences or homes upon 
such lots, and the sale thereof. 

(p) On December 28, 1950, Whittier was finally 
wound up and dissolved, and on or about said date, 
its assets were distributed to its stockholders pro- 
portionately to their stock holdings. 

(q) Pursuant to the winding up and complete 
liquidation of Whittier petitioner received as his 
proportion of the assets of Whittier the sum of 
$77,160.27 in cash. There was also assigned to peti- 
tioner, in connection with said liquidation, a 407% 
interest in a certain contract, dated November 29, 
1949, between Whittier and San Gabriel, and a 
40% interest in a certain contract, dated March 10, 
1950, between Whittier and San Gabriel. 

(x) In connection with the dissolution of Whit- 
tier, petitioner and the other stockholders of Whit- 
tier entered into a written agreement on December 
16, 1950, in which said stockholders assumed and 
became responsible for all of the debts, obligations 
and liabilities of Whittier. Said agreement was en- 
tered into in order to comply with sections 5000 and 
5001 of the Corporations Code of the State of Cali- 
fornia pertaining to voluntary dissolutions of cor- 
porations. 

(s) The undisputed amount of Whittier’s Habil- 
ity under the Excess Profits Tax Act of 1950, as 
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amended, as of the time of its dissolution, was 
$8,661.79, and petitioner’s obligation in respect 
thereof, pursuant to his assumption of liability 
under the agreement referred to in paragraph 5 (r) 
above, amounted to $3,464.72. Petitioner’s account- 
ant, at the time he prepared Petitioner’s 1950 Fed- 
eral income tax return, failed to take into account 
said sum of $3,464.72 so assumed by petitioner and 
accordingly, overstated petitioner’s long term capi- 
tal gain in respect of the dissolution of Whittier by 
the sum of $3,464.72. 

(t) At all times material hereto San Gabriel 
was engaged in the business of supplying water to 
residences and other properties located in the dis- 
trict in which the tracts of real property of Whit- 
tier were situated. 

(1) Pursuant to the contract: dated November 
29, 1949, San Gabriel agreed to extend its pipelines 
for the servicing of water to one of the tracts being 
developed by Whittier upon the payment to it by 
Whittier of the sum of $23,841.00. 

(v) Im said contract it further provided for con- 
tingent refunds to Whittier by San Gabriel of all, 
or a portion, of the said sum of $23,841.00. 

(wv) Pursuant to the contract. dated March 10, 
1950, San Gabriel agreed to extend its pipelines for 
the servicing of water to another of the tracts being 
developed by Whittier upon payment to it by Whit- 
tier of the sum of $5,214.00. 

(x) Said contract further provided for contin- 
gent refunds to Whittier by San Gabriel of all, or 
a portion, of the said sum of $5,214.00. | 
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(y) By the terms of said contracts, the aggre- 
gate amounts of such refunds, if any, were depend- 
ent upon the amount of gross revenue, if any, which 
San Gabriel might receive, within a limited period 
of time, from the sale of water to consumers within 
the tracts being developed by Whittier. 

(z) At all times material hereto, Whittier had no 
control over any purchases of water which such 
consumers might make from San Gabriel. 

(aa) On or about February 8, 1949, petitioner 
purchased 50 shares of the stock of Rex Land Co. 
(hereinafter referred to as “Rex’’) for the sum of 
$5,000.00. Said 50 shares represented 507 of all of 
the stock of Rex issued and outstanding at all times 
material hereto. 

(bb) Rex was a corporation incorporated pursu- 
ant to the laws of the State of California on or 
about February 4, 1949, and on that date com- 
menced to do business within the State of Cah- 
fornia. 

(cc) Rex's business consisted of the subdivision 
of unimproved land into residential lots, including 
the installation of subdivision improvements, the 
erection of residences or homes upon such lots, and 
the sale thereof. 

(dd) ©n November 8, 1950, Rex was finally 
wound up end dissolved, and on or about said date 
its assets were distributed to its stockholders pro- 
portionately te their stoek holdings. 

(ee) Pursuant to the winding up and complete 
liquidation of Rex petitioner received as his propor- 
tion of the assets of Rex the sum of $1,158.84 in 
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cash, and an undivided 50% interest in certain real 
property in the County of Los Angeles, State of 
California, which undivided interest had a then 
fair market value of $118,000.00. There was also 
assigned to petitioner, in connection with said liqui- 
dation, a 50% interest in a certain contract, dated 
February 3, 1949, between Albert Gersten and San 
Gabriel. Albert Gersten had executed said contract 
in his own name but for the benefit of Rex and sub- 
sequently, in February of 1949, assigned said con- 
tract to Rex. 

(ff) At all times material hereto San Gabriel 
was engaged in the business of supplying water to 
residences and other properties located in the dis- 
trict in which the tract of real property of Rex was 
situated. 

(gg) Pursuant to said contract, San Gabriel 
agreed to extend its pipelines for the servicing of 
water to Rex’s property upon payment to it by Rex 
of the sum of $14,707.20. 

(hh) Said contract further provided for contin- 
gent refunds to Rex by San Gabriel of all, or a por- 
tion, of the said sum of $14,707.20. 

(1) By the terms of said contract, the aggregate 
amount of said refunds, if any, was dependent upon 
the amounts of gross revenue, if any, whieh San 
Gabriel might receive, within a limited period of 
time, from the sale of water to consumers within 
the tract being developed by Rex. 

(j7) At all times material hereto, Rex had no 
control over any purchases of water which such 
consumers might make from San Gabriel. 
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(kk) On or about July 10, 1947, petitioner pur- 
chased 1005 shares of the common stock of J. Rich- 
ard Co. (hereinafter referred to as “Richawd” igkor 
the sum of $10,050.00. Said 1005 shares represented 
50% of all of the common stock of Richard issued 
and outstanding at all times material hereto. 


(11) Richard was a corporation incorporated pur- 
suant to the laws of the State of California on or 
about July 10, 1947, and on that date commenced to 
do business within the State of California. 


(mm) Richard’s business consisted of the subdi- 
vision of unimproved land into residential lots, in- 
cluding the installation of subdivision improve- 
ments, the erection of residences or homes upon 
stich lots, and the sale thereof. 


(nn) On June 22, 1950, Richard was finally 
wound up and dissolved, and on or about said date 
its assets were distributed to its stockholders pro- 
portionately to their stock holdings. 


(00) Pursuant to the winding up and complete 
liquidation of Richard petitioner received as his 
proportion of the assets of Richard the sum of 
$38 902.12 in cash. There was also assigned to peti- 
tioner, in connection with said liquidation, a 507% 
interest in a certain contract, dated November 21, 
1947, between Albert Gersten and San Gabriel, and 
a 50% interest in a certain contract, dated Novem- 
her 30, 1948, between Albert Gersten and San Ga- 
briel. Albert. Gersten had executed said contracts 
in his own name, but for the benefit of Richard, 
and subsequently, in November 1947 and December 
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1948 respectively, Gersten assigned said contracts 
to Richard. 

(pp) At all times material hereto San Gabriel 
was engaged in the business of supplying water to 
residences and other properties located in the dis- 
trict in which the tracts of real property of Rich- 
ard were situated. 

(qq) Pursuant to the contract dated November 
21, 1947, San Gabricl agreed to extend its pipelines 
for the servicing of water to one of the tracts being 
developed by Richard upon the payment to it by 
Richard of the sum of $23,764.00. 

(vr) Said contract further provided for contin- 
gent refunds to Richard by San Gabriel of all, or a 
portion, of the said sum of $23,764.00. 

(ss) Pursuant to the contract. dated November 
30, 1948, San Gabriel agreed to extend its pipelines 
for the servicing of watei to one of the tracts being 
developed by Richard upon the payment to it by 
Richard of the sum of $15,258.00. 

(tt) Said contract further provided for contin- 
gent refunds to Richard by San Gabriel of all, or a 
portion, of the said sum of $15,258.00. 

(uu) By the terms of said contracts, the agere- 
gate amounts of such refunds, if any, were depend- 
ent upon the amount of gross revenue, if any, which 
San Gabriel might receive, within a limited period 
of time, from the sale of water to consumers within 
the tracts being developed by Richard. 

(vv) At all times material hereto, Richard had 
no control over any purehases of water which such 
consumers might make from San Gabriel. 
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(ww) Prior to December 1990, petitioner was 
married to one Lucille Gersten. On or about March 
31, 1950, an interlocutory decree of divorce was 
evanted to said Lucille Gersten and petitioner by 
the Superior Court of the State of California, in 
and for the County of Los Angeles. In November 
1950 there was granted to petitioner, by a compe- 
tent Court of Mexico having jurisdiction therein, a 
final decree of divorce from said Lucille Gersten, 
finally and completely dissolving the marriage which 
theretofore existed between petitioner and said 
Lucille Gersten. 

(xx) On November 2, 1950, following said final 
decree of divorcee, petitioner married his present 
wife, Bernice Ann Gersten, in Mexico. 

(yy) On or about May 7, 1951, petitioner and 
said Bernice Ann Gersten executed and caused to 
be filed on or about said date their jomt Umited 
States Individual Income Tax Return, with the 
Collector of Internal Revenue for the Sixth District 
of California. The time for the filing of said return 
had theretofore been extended by respondent, upon 
the request of petitioner and said Bernice Ann Ger- 
sten, to May 15, 1951. 

(zz) Petitioner alleges that if the foregoing alle- 
gations set forth in paragraph 5, subparagraphs 
(g) and (s) above, with respect to the overstate- 
ment. of long term capital gains for the taxable year 
1950, together with the remaining allegations with 
respect to said taxable year, are determined to be 
eorreet, petitioner will be entitled to a refund with 
respect to said year 1950 based upon an overassess- 
ment in the amount of at least $2,113.84. 
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Wherefore, petitioner prays that this Court may 
hear the proceedings and determine that no defi- 
ciency 1s due from him for the taxable year 1950, 
but that petitioner is entitled to a refund for the 
said taxable year based upon an overassessment in 
the amount of at least $2,113.84; and that this 
Court grant such other general or special relief as 
may be by law provided. 


/s/ JACOB SHEARER, 
/s/ LEHMAN C. AARONS, 
Counsel for Petitioner. 
Duly Verified. 


EXHIBIT “A” 


Regional 
1250 Subway Terminal Building 
417 South Hill Street 
Los Angeles 13, California 


ARC-Ap:SF LA :90D:PAK 
Aug. 24, 1953 
Mr. Albert Gersten 
6363 Wilshire Boulevard 
Los Angeles 48, California 


Dear Mr. Gersten: 

You are advised that the determination of your 
meome tax liability for the taxable year ended De- 
cember 31, 1950 discloses a deficiency of $10,429.15, 
as shown in the statement attached. 

In accordance with the provisions of existing 
internal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days from the date of the mailing of 
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this letter you may file a petition with The Tax 
Court of the United States, at its principal address, 
Washington 4, D. C., for a redetermination of the 
deficiency. In counting the 90 days you may not 
exclude any dav unless the 90th day is a Saturday, 
Sunday, or legal holiday in the District of Colum- 
bia, in which event that day is not counted as the 
90th day. Otherwise Saturdays, Sundays, and legal 
holidays are to be counted in computing the 90-day 
period. 

Should you not desire to file a petition, you are 
requested to execute, in duplicate, the enclosed form 
and forward it to the Assistant Regional Commis- 
sioner, Appellate, 1250 Subway Terminal Building, 
417 South Hill Street, Los Angeles 13, California. 
The signing and filing of this form will expedite the 
closing of your return by permitting an early as- 
sessment of the deficiency, and will prevent the 
accumulation of interest, since the interest period 
terminates 30 days after receipt of the form, or on 
the date of assessment, or on the date of payment, 
whichever is earlicr. 

Very truly yours, 


T, COLEMAN ANDREWS, 
Commissioner of Internal Revenue, 
/s/ By WOT. TIGNOR, 
Associate Chief, Appellate Division. 
PAKar:lae 
Enclosures: 
Statement 
Form 1276 
Agreement Form 
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Statement 
ARC-Ap:SF LA :90D:PAK 


Mr. Albert Gersten, 6363 Wilshire Boulevard, Los 
Angeles 48, California 


Tax Liability for the Taxable Year Ended De- 
ecember 31, 1950. 


Year: 1950. Income tax—Deficiency: $10,429.15. 


In making this determination of your income tax 
lability careful consideration has been given to the 
report of examination dated September 23, 1952, to 
your protest dated November 6, 1952, and to the 
statements made at a hearing held on January 27, 
1953. 

You filed a joint return for the year 1950 with 
your wife Bernice Ann Gersten. It has been deter- 
mined that, since under the laws of the State of 
California, an interlocutory decree of divorce from 
Lucille Gersten -was in effect as of December oe 
1950, only a separate return will be recognized in 
accordance with Section 51(b)(1) of the Internal 
Revenue Code. 

Accordingly, the amount of your income tax lia- 
bility for this taxable year is determined herein on 
the basis of a separate return and the exemption 
claimed, in the joint return filed, with respect. to 
said Bernice Ann Gersten is disallowed as a eredit 
to you. j 

A copy of this letter and statement has been 
mailed to your representative, Mr. Jacob Shearer, 
6935 Wilshire Boulevard, Los Angeles 48, Califor- 
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nia, in accordance with the authorization contained 
in the power of attorney executed by you. 


Adjustments to Net Income 
Taxable Year Ended December 31, 1950 


Net income as disclosed by return. .......------------+---+---+- $190,104.35 
Additional income and unallowable deductions: 
(a) Long-term capital gains .....--------1-r-s-e cece 11,104.87 
(b) Taxes disallowed ......----.---::---:-:1-ceeeseerenrnts 195.00 
(c) Travel and entertainment expense disallowed 1,800.00 
Potall .cccsncseiccseeeceusesnsscecicee «eset aerate es eee $203,204.22 
Reduction: 
(d) Income from partnerships -........----+--1-+1----- 57.92 
Net income adjusted  ........------+-------c-cssecceseceteeeseeeeteeees $203,146.30 


Explanation of Adjustments 

(a) It is determined that the correct amount of net long-term 
capital gain realized during this taxable year is $169,451.68 in- 
stead of the amount, $158,346.81, reported in your return or an 
increase of $11,104.87. The amount of such increase is deter- 
mined upon the adjustments of the fair market values of your 
share of property received upon the liquidation of the corpora- 
tions named below: 

(1) J. Richard Co. fair market value increased ...... $ 8,854.74 

(2) Whittier Development Co. fair market value in- 


CTCASCH oececceeoecccccecee-e+eeeeeeaeseceseesensees ee rr 5,893.80 
(3) Rex Land Co. fair market value increased ...... 3,566.34 
(4) Lawrence Land Co. fair market value in- 

CLEASCH cocccccccccecccceece.cacesecc-ose-eszsdhenecess eee: 6,120.78 


Total iNCT@aSC ......c.....--c-cceceeeeeseeoe- $24,435.66 
Long-term capital gain—50% of $24,435.66 .... $12,217.83 


Less: 
(5) Capital loss carry-over .........0....2.2.=————— 1,112.96 
Net increase of long-term capital gain .............- $11,104.87 


Explanation 
(1) It is determined that the fair market value of water 
contracts received by you is $8,854.74. No value was reported 
by you upon such contracts. 
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(2) The fair market value of property received from Whit- 
tier Development Co. (to which no value was reported in your 
return) is determined in the following amounts: 


Value of water contracts .................- $5,515.80 
Value of refundable deposit ............ 378.00 
iemedse AS ADOVE .......cccseccs-cccesece-ccece $5,893.80 


(3) The fair market value of property received from Rex 
Land Co. (to which no value was reported in your return) is 
determined in the following amounts: 

Fair market value of water contracts $3,439.54 


Fair market value of state tax claim 126.80 
Net increase as above ...........--c--:cc000---- $3,566.34. 


(4) The fair market value of water contracts (to which no 
value was reported in your return) received from Lawrence 
Land Co. is determined in the amount of $6,120.78. 

(5) A capital loss carry-over, not previously claimed by you, 
is allowed in the amount of $1,112.96 and representing a capital 
loss carry-over from the taxable year ended December 31, 1949. 

(b) It is determined that the correct deduction for social 
security taxes is the amount of $30.00 instead of the amount, 
$225.00, claimed in your return, or a decrease of $195.00. 

(c) Items of travel and entertainment expense amounting to 
$1,800.00 have not been substantiated as proper deductions 
under section 23 (a) of.the Internal Revenue Code and are dis- 
allowed. 

(d) It is determined that the correct amount of your distribu- 
tive share of the loss of the partnership, Superior Building 
Company, is $193.90 instead of the loss. $135.98, reported in 
your return, or an increase of $57.92. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1950 


MMMM AC FIStCK nn... ease se cesecescececeecececeeeeeeeeee $203,146.30 
Less: Excess of net long-term capital gain over net 
Pememmmcapital OSS ..W........cccccccceceecoeeccceceacoceuseeese- 169,451.68 
BOAT YAGI INCOME .........cnccscececeeccececcecucceneeeaeaeocececose $ 33,694.62 
os) ein) re 1,200.00 


Balance, subject to surtax and normal tax. .............. $ 32,494.62 
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Tisnialimemsurteee .Au......02o.. ee $13,806.66 
Tentative normal tax at 39%...........---- 974.84. 
Total tertatives tax: come eee $14,781.50 
Less: reduction under Sec. 12 (c) 
BR Cs cee 2 1,346.34 
Partial taX  <..cc.scsccceceeccecsleese ss accecetoee. cee eee ee $ 13,435.16 
Plus: 50 per cent of $169,451.68 -......2---.--ce 84,725.84. 
Alternative tax -..c.cesdecsecccc-+--teseects ee $ 98,161.00 


Computation of Tax 


Taxable Year Ended December 31, 1950 


Net income adjusted _._.....22200...57 2 eee $203,146.30 
Less: Wixemptions: ......::.... 202 ee 1,200.00 
Balance, subject to surtax and normal tax ......-...---.-- $201,946.30 
Mem@auivie SUNtA% ci, 2e coc $152,532.74 
Tentative normal tax at 3% ............-.-- 6,058.39 
rovelMatemcative stax 2.2. ee $158,591.13 
Less: reduction under Sec. 12 (c), 

WEG Bee ie en eae ee 13.293.15 
Total normal tax and surtax ..........ccccceccceeceeeeeeeceeeeeeeees $145,297.98 
Wltemiativew tax <....2.-- cc ccedeeeece $ 98,161.00 
Correct income tax liability ...............22. eee $ 98,161.00 
Income tax liability shown on return, account No. 

555) S102 [0 eee 87,73 leas 
Deficieney of income tax... $ 10,429.15 


Served: Nov. 13, 1953. 


[Endorsed]: T.C.U.S. Filed Nov. 12, 1953. 
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[Title of Tax Court and Docket No. 51226. ] 


ANSWER 

Lhe Commissioner of Internal Revenue, by his 
attorney, Daniel A. Taylor, Chief Counsel, Internal 
Revenue Service, for answer to the petition of the 
above-named taxpayer, admits and denies as fol- 
lows: 

J, 2 and 3. Admits the allegations contained in 
paragraphs 1, 2 and 3 of the petition. 

4. Denies the allegations of error contained in 
paragraph 4 of the petition and all subparagraphs 
thereunder. 

d. (a) to (d), inclusive. Admits the allegations 
contained in subparagraphs (a) to (d), inclusive, of 
paragraph 5 of the petition. 

(ec), (f) and (g). Denies the allegations con- 
tained in subparagraphs (e), (f) and (¢) of para- 
graph 5 of the petition. 

(h), G) and (j). Admits the allegations con- 
tained in subparagraphs (h), (i) and (j) of para- 
graph 5 of the petition. 

(kk) and (1). Denies the allegations contained in 
subparagraphs (k) and (1) of paragraph 5 of the 
petition. 

(m) to (p), inclusive. Admits the allegations 
contained in subparagraphs (m) to (p), inclusive, 
of paragraph 5 of the petition. 

(q), (v) and (s). Denies the allegations con- 
tained in subparagraphs (q), (1) and (s) of para- 
graph 5 of the petition. 
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(t) to (x), inclusive. Admits the allegations con- 
tained in subparagraphs (t) to (x), inclusive, of 
paragraph 5 of the petition. 

(y) and (z). Denies the allegations contained in 
subparagraphs (y) and (2) of paragraph 5 of the 
petition. 

(aa) to (dd), inclusive. Admits the allegations 
contained in subparagraphs (aa) to (dd), inclusive, 
of paragraph 5 of the petition. 

(ce) Denies the allegations contained in subpar- 
agraph (ce) of paragraph 5 of the petition. 

(ff), (ge) and (hh). Admits the allegations con- 
tained in subparagraphs (ff), (gg) and (hh) of 
paragraph 5 of the petition. 

(ii) and (jj). Denies the allegations contained 
in subparagraphs (ii) and (jj) of paragraph 5 of 
the petition. 

(kk) to (mn), inclusive. Admits the allegations 
contained in subparagraphs (kk) to (nn), inclusive, 
of paragraph 5 of the petition. 

(oo). Denies the allegations contained in sub- 
paragraph (00) of paragraph 5 of the petition. 

(pp) to (tt), inclusive. Admits the allegations 
contained in subparagraphs (pp) to (tt), elusive, 
of paragraph 5 of the petition. 

(uu) to (zz), inclusive. Denies the allegations 
contained in subparagraphs (uu) to (22), Inelusive, 
of paragraph 5 of the petition. 

6. Denies generally and specifically each and 
every allegation contained in the petition not here- 
inhefore expressly admitted, qualified or denied. 
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Wherefore, it is prayed that the determination of 
the Commissioner be approved. 


/s/ DANIEL A. TAYLOR, REM, 
Chief Counsel, Internal 
Revenue Service. 

Of Counsel: Woolvin Patten, Acting Regional 
Counsel, E. C. Crouter, Associate Appellate 
Counsel, R. HE. Maiden, Jr., Assistant Appellate 
Counsel, Clayton J. Burrell, Special Attorney, 
Internal Revenue Service. 


[Endorsed]: T.C.U.S. Filed Jan. 5, 1954. 


[Title of Tax Court and Docket No. 51228.] 


PETITION 


The above named petitioners hereby petition for 
a redetermination of the deficiencies set forth by 
the Commissioner of Internal Revenue in his Notice 
of Deficiency dated August 24, 1953, and as a basis 
of their proceedings allege as follows: 


1. Petitioners are individuals whose residence is 
c/o Mr. Ben Bisgeier, 9119 Sunset Boulevard, Los 
Angeles 46, California. The return for all of the 
periods here involved was a joint return of peti- 
tioners, as husband and wife, and were filed with 
the Collector of Internal Revenue for the Sixth 
District of California. 


2. The Notice of Deficiency (a copy of which is 
attached and marked Exhibit “A’’) was mailed to 
petitioners on August 24, 1953. 
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2 The deficiencies as determined by the Commis- 
sioner are in income taxes as follows: 


Year Deficiency 
1949 Income Tax $1,340.00 
1950 Income Tax 7, oaodee 

$9,175.92 


Of said amounts, the sum of $7,835.92, representing 
the deficiency for the year 1950, 1s in dispute. 


4. The determination of tax set forth in the said 
notice of deficiency is based upon the following 
errors: 


(a2) Respondent erred with respect to the taxable 
year 1950 in determining that long term capital 
gains received by petitioners in said year in respect 
of the liquidation of Lawrence Land Co. were un- 
derstated in petitioners’ Federal income tax return 
for said vear by $7,650.98, and in failing to deter- 
mine that petitioners overstated their long term 
capital gains in respect of said liquidation by 
$6,238.34. 


(b) Respondent erred with respect to the taxable 
year 1950 in determining that long term eapital 
enins received by petitioners in said year in respect 
of the liquidation of Whittier Development Co. 
were understated in petitioners’ Federal income 
tax return for said year by $5,893.80, and in failing 
to determine that petitioners overstated their long 
term capital gains in respect of said liquidation by 
$3,464.72. 
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(c) Respondent erred with respect to the taxable 
year 1950 in determining that long term capital 
gains received by petitioners in said year in respect 
of the liquidation of Rex Land Co. were under- 
stated in petitioners’ Federal income tax return for 
said year by $3,566.34. 

(d) Respondent erred with respect to the taxable 
year 1950 in determining that long term capital 
gains received by petitioners in said year in respect 
of the liquidation of J. Richard Co. were under- 
stated in petitioners’ Federal income tax return for 
said year by $8,854.74. 

0. The facts upon which petitioners rely as a 
basis for this proceeding, are as follows: 

(a) All of the transactions here involved were 
those of petitioner, Myron P. Beck, and for econven- 
lence the term “petitioner”? as hereinafter used in 
this paragraph will refer to petitioner, Myron P. 
eel, . 

(b) On or about May 26, 1949, petitioner pur- 
chased 50 shares for the sum of $5,000.00, and on 
or about June 30, 1949, purchased 25 shares for the 
sum of $2500.00 of the stock of Lawrenee Land Co. 
(hereinafter referred to as “Lawrence’’), Said 75 
shares represented 50% of all of the stock of Law- 
rence issued and outstanding at all times material 
hereto. 

(ec) Lawrence was a corporation incorporated 
pursnant to the laws of the State of California on 
or about March 25, 1949, and on that date com- 
menced to do business within the State of Cali- 
fornia. 
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(d) Lawrence’s business consisted of the subdivi- 
sion of unimproved land into residential lots, in- 
cluding the installation of subdivision improve- 
ments, the erection of residences or homes upon 
such lots, and the sale thereof. 

(e) On December 31, 1950, Lawrence was finally 
wound up and dissolved, and on or about said date 
‘ts assets were distributed to its stockholders pro- 
portionately to their stock holdings. 

(f) Pursuant to the winding up and complete 
liquidation of Lawrence petitioner received as his 
proportion of the assets of Lawrence the stm of 
$97,978.00 in cash, and an undivided 50% interest. 
in certain real property in the County of Los Ange- 
les, State of California, which undivided interest 
had a then fair market value of $37,300.00. There 
was also assigned to petitioner, in connection with 
said liquidation, a 50% interest in a certain con- 
tract, dated January 25, 1950, as amended February 
9, 1950, between Lawrence and San Gabriel Valley 
Water Company (hereinafter referred to as sri v0) 
Gabriel’’). 

(g) In connection with the dissolution of Law- 
renee, petitioner and the other stockholders of Law- 
renee entered into a written agreement on Decem- 
her 26, 1950, in which said stockholders assumed 
and beeame responsible for all of the debts, obiiga- 
tions and liabilities of Lawrence. Said agreement 
was entered into in order to comply with sections 
5000 and 5001 of the Corporations Code of the 
State of California pertaining to voluntary disso- 
lutions of corporations. 


Commussioner of Internal Revenue 31 


(h) The undisputed amount of Lawrence’s lia- 
bility under the Excess Profits Tax Act of 1950, as 
of the time of its dissolution, was $12,476.68, and 
petitioner’s obligation in respect thereof, pursuant 
to his assumption of liability under the agreement 
referred to in paragraph 5 (g) above, amounted to 
$6,238.34. Petitioner’s accountant, at the time he 
prepared petitioner’s 1950 Federal income tax re- 
turn, failed to take into account said sum of 
$6,238.34 so assumed by petitioner and accordingly, 
overstated petitioner’s long term capital gain in 
respect of the dissolution of Lawrence by the sum 
of $6,238.34. 

(1) At all times material hereto San Gabriel was 
engaged in the business of supplying water to resi- 
dences and other properties located in the district 
in which the tract. of real property of Lawrence was 
situated. 

(j) Pursuant to said contract, San Gabriel 
agreed to extend its pipelines for the servicing of 
water to Lawrence’s property upon payment to it 
by Lawrence of the sum of $31,021.00. 

(k) Said contract further provided for contin- 
gent refunds to Lawrence by San Gabriel of all, or 
a portion, of the said sum of $31,021.00 up to the 
whole thereof. 

(1) By the terms of said contract, the aggregate 
amount of such refunds, if any, was dependent 
upon the amount of gross revenue, if any, which 
San Gabricl might receive, within a limited period 
of time, from the sale of water to consumers within 
the tract being developed by Lawrence. 
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(m) At all times material hereto, neither Law- 
rence nor San Gabriel had any control over any 
purehases of water which such consumers might 
make from San Gabriel. 

(n) On or about July 11. 1949, petitioner pur- 
chased 500 shares of the stock of Whittier Devel- 
opment Co. (hereinafter referred to as “Whittier” ) 
for the sum of $5,000.00. On or about April 22, 
1950, petitioner sold 100 of said shares for $1,000.00, 
and thereafter and until the dissolution of Whittier 
owned 400 shares thereof. Said 400 shares repre- 
sented 405% of all of the stock of Whittier issued 
and outstanding at all times material hereto. 

(0) Whittier was a corporation incorporated 
pursuant to the laws of the State of California on 
or about August 20. 1948, and during the month of 
July of 1949 commenced to do business within the 
State of California. 

(p) Whittier’s business consisted of the subdivi- 
sion of unimproved land into residential lots. in- 
cluding the installation of subdivision improve- 
ments, the erection of residences or homes upon 
such lots, and the sale thereof. 

(q) On December 28, 1950, Whittier was finally 
wound up and dissolved. and on or about said date, 
its assets were distributed to its stockholders pro- 
portionately to their stock holdings. 

(r) Pursuant to the winding up and complete 
liquidation of Whittier petitioner received as his 
proportion of the assets of Whittier the sum® of 
$77.160.27 in cash. There was also assigned to peti- 
tioner, in connection with said liquidation, a 40% 
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interest in a certain contract, dated November 29, 
1949, hetween Whittier and San Gabriel, and a 
407 interest in a certain contract, dated March 10, 
1950, between Whittier and San Gabriel. 

(s) In connection with the dissolution of Whit- 
tier, petitioner and the other stockholders of Whit- 
tier entered into a written agreement. on December 
16, 1950, in which said stockholders assumed and 
became responsible for all of the debts, obligations 
and hahilities of Whittier. Said agreement. was en- 
tered into in order to comply with sections 5000 and 
\001 of the Corporations Code of the State of Cali- 
fornia pertaining to voluntary dissolutions of cor- 
porations. 

(t) The undisputed amount of Whittier’s liabil- 
ity under the Excess Profits Tax Act of TOKO? as 
of the time of its dissolution, was $8,661.79, and 
petitioner’s obligation in respect thereof, pursuant 
to his assumption of liability under the agreement 
referred to in paragraph 5(s) above, amounted to 
$3,464.72. Petitioner’s accountant, at the time he 
prepared petitioner’s 1950 Federal income tax re- 
turn, failed to take into account said sum of 
$3,464.72 so assumed by petitioner and accordingly, 
overstated petitioner’s long term capital gain in 
respect of the dissolution of Whittier by the sum 
of $3,464.72. 

(1) At all times material hereto San Gabriel 
was engaged in the business of supplying water to 
residences and other properties located in the dis- 
trict in which the tracts of real property of Whit- 
tier were situated. 
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(vy) Pursuant to the contract dated November 
29, 1949, San Gabriel agreed to extend its pipelines 
for the servicing of water to one of the tracts being 
developed by Whittier upon the payment to it by 
Whittier of the sum of $23,841.00. 

(w) In said contract it further provided for con- 
tingent refunds to Whittier by San Gabriel of all, 
or a portion, of the said sum of $23,841.00. 

(x) Pursuant to the contract dated March 10, 
1950, San Gabriel agreed to extend its pipelines for 
the servicing of water to another of the tracts 
being developed by Whittier upon payment to it by 
Whittier of the sum of $5,214.00. 

(y) Said contract further provided for contin- 
gent refunds to Whittier by San Gabriel of all, or 
a portion, of the said sum of $5,214.00. 

(z) By the terms of said contracts, the ageregate 
amounts of such refunds, if any, were dependent 
upon the amount of gross revenue, if any, which 
San Gabriel might receive, within a limited period 
of time, from the sale of water to consumers within 
the tracts being developed by Whittier. 

(aa) At all times material hereto, Whittier had 
no control over any purchases of water which such 
consumers might make from San Gabriel. 

(bb) On or about February 8, 1949, petitioner 
purchased 50 shares of the stock of Rex Land Co. 
(hereinafter referred to as ‘‘Rex’’) for the sum of 
£5.000.00. Said 50 shares represented 50% of all of 
the stock of Rex issued and outstanding at all times 
material hereto. 

(cc) Rex was a corporation incorporated pursu- 
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ant to the laws of the State of California on or 
about February 4, 1949, and on that date com- 
menced to do business within the State of Cali- 
fornia. 

(dd) Rex’s business consisted of the subdivision 
of unimproved land into residential lots, including 
the installation of subdivision improvements, the 
erection of residences or homes upon such lots, and 
the sale thereof. 

(ee) On November 8, 1950, Rex was finally 
wound up and dissolved, and on or about said date 
its assets were distributed to its stockholders pro- 
portionately to their stock holdings. 

(ff) Pursuant to the winding up and eomplete 
liquidation of Rex petitioner received as his propor- 
tion of the assets of Rex the sum of $1,158.84 in 
eash, and an undivided 50% interest in certain real 
property in the County of Los Angeles, State of 
California, which undivided interest had a then 
fair market value of $118,000.00. There was also 
assigned to petitioner, in connection with said liqui- 
dation, a 50% interest in a certain contract, dated 
February 3, 1949, between Albert Gersten and San 
Gabriel. Albert Gersten had executed said contract 
in his own name but for the benefit of Rex and 
subsequently, in February of 1949, assigned said 
contract to Rex. 

(ge) At all times material hereto San Gabriel 
was engaged in the business of supplying water to 
residences and other properties located in the dis- 
trict in which the tract of real property of Rex 
was situated. 
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(hh) Pursuant to said contract, San Gabriel 
agreed to extend its pipelines for the servicing of 
water to Rex’s property upon payment to it by Rex 
of the sum of $14,707.20. 

(ji) Said contract further provided for contin- 
eont refunds to Rex by San Gabriel of all, or a por- 
tion, of the said sum of $14,707.20. 

(jj) By the terms of said contract, the aggregate 
amount of said refunds, if any, was dependent upon 
the amounts of gross revenue, if any, which San 
Gabriel might receive, within a limited period of 
time, from the sale of water to consumers within 
the tract being developed by Rex. 

(kk) At all times material hereto, Rex had no 
control over any purchases of water which such 
consumers might make from San Gabriel. 

(11) On or about July 10, 1947, petitioner pur- 
chased 1005 shares of the common stock of J. Rich- 
ard Co. (hereinafter referred to as ‘‘Richard’’) for 
the sum of $10,050.00. Said 1005 shares represented 
50% of ali of the common stock of Richard issued 
and outstanding at all times material hereto. 

(mm) Riehard was a corporation incorporated 
pursuant to the laws of the State of California on 
ot about July 10. 1947, and on that date commenced 
to do business within the State of California. 

(nn) Richard’s business consisted of the subdivi- 
sion of unimproved Jand into residential lots, in- 
eluding the installation of subdivision iImproyve- 
ments, the ereetion of residenees or homes upon 
such lots, and the sale thereof. 

(oo) On June 22, 1950, Richard was finally 
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wound up and dissolved, and on or about said date 
its assets were distributed to its stockholders pro- 
portionately to their stock holdings. 


(pp) Pursuant to the winding up and complete 
liquidation of Richard petitioner received as his 
proportion of the assets of Richard the sum of 
$38,202.12 in cash. There was also assigned to peti- 
tioner, in connection with said liquidation, a 50% 
interest in a certain contract, dated November 21, 
1947, between Albert Gersten and San Gabriel, and 
a 50% interest in a certain contract, dated Novem- 
ber 30, 1948, between Albert Gersten and San Ga- 
briel. Albert Gersten had executed said contracts in 
his own name, but for the benefit of Richard, and 
subsequently, in November 1947 and December 1948 
respectively, Gersten assigned said contracts to 
Richard. 


(qq) At all times material hereto San Gabriel 
Was engaged in the business of supplying water to 
residences and other properties located in the dis- 
trict in which the tracts of real property of Richard 
were situated. 


(7r) Pursuant to the contract dated November 
21, 1947, San Gabriel agreed to extend its pipelines 
for the servicing of water to one of the tracts being 
developed by Richard upon the payment to it by 
Richard of the sum of $23,764.00, 

(ss) Said contract further provided for contin- 
gent refunds to Richard by San Gabriel of all, or a 
portion, of the said sum of $23,764.00. 

(tt) Pursuant to the contract dated November 
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30, 1948, San Gabriel agreed to extend its pipelines 
for the servicing of water to one of the tracts being 
developed by Richard upon the payment to it by 
Richard of the sum of $15,258.00. 


(uu) Said contract further provided for contin- 
gent refunds to Richard by San Gabriel of all, or a 
portion, of the said sum of $15,258.00. 


(vv) By the terms of said eontracts, the aggre- 
gate amounts of such refunds, if any, were depend- 
ent upon the amount of gross revenue, if any, which 
San Gabriel might receive, within a limited period 
of time, from the sale of water to consumers within 
the tracts being developed by Richard. 


(ww) At all times material hereto, Richard had 
no control over any purchases of water which such 
consumers might make from San Gabriel. 


(xx) Petitioner alleges that if the foregoing alle- 
gations set forth in paragraph 5, subparagraphs 
(h) and (t) above, with respect to the overstate- 
ment of long term capital gains for the taxable 
year 1950, together with the remaining allegations. 
with respect to said taxable year, are determined to 
be correct, petitioner will be entitled to a refund 
with respect to said year 1950 based upon an over- 
assessment in the amount of at least $2,425.76. 


Wherefore, petitioners pray that this Court may 
hear the proceedings and determine that no defi- 
ciency is due from these petitioners for the taxable 
vear 1950, but that petitioners are entitled to a 
refund for the amount of at least $2,425.76; and 
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that this Court grant such other general or special 
relief as may be by law provided. 


/3s/ JACOB SHEARER, 
/38/ LEHMAN C. AARONS, 
Counsel for Petitioners. 
Duly Verified. 


BOGE Lisit “Av 
Regional 
1250 Subway Terminal Building 
417 South Hill Street 
Los Angeles 13, California 
ARC-Ap:SF LA:90D:PAK 
Aug. 24, 1953 
Mr. Myron P. Beck 
and Mrs. Ann H. Beck 
Husband and Wife 
c/o Mr. Ben Bisgeier 
9119 Sunset Boulevard 
Los Angeles 46, California 


Dear Mr. and Mrs. Beck: 

You are advised that the determination of your 
income tax liability for the taxable years ended De- 
cember 31, 1949 and December 31, 1950 discloses a 
deficiency of $9,175.92, as shown in the statement 
attached. 


In accordance with the provisions of existing 
mternal revenue laws, notice is hereby given of the 
deficiencies mentioned. 

Within 90 days from the date of the mailing of 
this letter you may file a petition with The Tex 
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Court of the United States, at its principal address, 
Washington 4, D. C., for a redetermination of the 
deficiency. In counting the 90 days you may not 
exclude any day unless the 90th day is a Saturday, 
Sunday, or legal holiday in the District of Colum- 
bia in which event that day is not counted as the 
90th day. Otherwise Saturdays, Sundays, and legal 
holidays are to be counted in computing the 90-day 
period. 

Should you not desire to file a petition, you are 
requested to execute, in duplicate, the enclosed form 
and forward it to the assistant Regional Commis- 
sioner, Appellate, 1250 Subway Terminal Building, 
417 South Hill Street, Los Angeles 13, California. 
The signing and filing of this form will expedite the 
closing of your returns by permitting an early as- 
sessment of the deficiencies, and will prevent the 
accumulation of interest, since the interest period 
terminates 30 days after receipt of the form, or on 
the date of assessment, or on the date of payment, 
whichever is earlier. 


Very truly yours, 


T, COLEMAN ANDREWS, 
Commissioner of Internal Revenue, 
oak. T. TIGNOR: 
Associate Chief, Appellate Division. 
AKar same 
Enclosures: 
Statement 
Farm 1276 
Aereement Form 


Commissioner of Internal Revenue 41 


Statement 
ARC-Ap:SF LA:90D:PAK 
Mr. Myron P. Beck and Mrs. Ann H. Beck, Husband and Wife, 
c/o Mr. Ben Bisgeier, 9119 Sunset Boulevard, Los Angeles 
46, California. 

Tax Liability for the Taxable Years ended December 31, 1949 
and December 31, 1950. 

Year: 1949. Income Tax Deficiency: $1,340.00. 

Year: 1950. Income Tax Deficiency: $7,835.92. 

Total: $9,175.92. 

In making this determination of your income tax liability 
careful consideration has been given to the report of examination 
dated September 23, 1952, to your protest dated November 6, 
1952, and to the statements made at a hearing held on January 
By, 1953. 

A copy of this letter and statement has been mailed to your 
representative, Mr. Jacob Shearer, 6535 Wilshire Boulevard, Los 
Angeles 48, California, in accordance with the authorization con- 
tained in the power of attorney executed by you. 


Adjustment to Net Income 
Taxable Year Ended December 31, 1949 
iNet income as disclosed by return ................-...0-----0 $55,660.19 
Unallowable deduction: 
(a) Entertainment and promotion expense disallowed 2,456.00 


eet iCOmmeMeacyUSted ..__-.--...n.a.----encececececeaceceesnsaccsecsneee $58,116.19 


Explanation of Adjustment 
(a) Included in the deductions claimed for entertainment and 
promotion expenses are items aggregating $2,456.00 which have 
not been substantiated as proper deductions under section 23 (a) 
of the Internal Revenue Code and are disallowed. 


Computation of Tax 
Taxable Year Iinded December 31, 1949 


8) Ineons 2) 0 a $58,116.19 
on boon eee 1,200.00 
Balance subject to norma] tax and surtax ...........0.......-.- $56,916.19 
DE Gat SSC) CC $28,458.10 
gue Sit $11,410.28 
entative normal tax .................-...c-0-0-- 853.74 


Bistal temlative (aX  ~.ccccoc...------.-ccc--eece--ee- $12,264.02 
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Less: Reduction under section 12 (c) 
|e) Bak Gee ees erence 1,491.68 


Total normal tax and surtax on one-half of net income $10,772.34 


Comhined normal tax and surtax ($10,772.34 x 2) .... $21,544.68 


Correct income tax liability -.....--.-----------csecseeeeecsee $21,544.68 
Income tax liability shown by return, account No. 

BOQLOIS ..-ncecec--n-ccececececereeceseesenseeneceeeceessceensecensneceaaeneeneztce 20,204.68 
Deficiency of income taX. ..-.-----s1:--ceeeceeeceret $ 1,340.00 


Adjustments to Net Income 


Taxable Year Ended December 31, 1950 


Net income as disclosed by return. .....--------------+--+-+--+- $213,638.49 
Additional income and unallowable deductions: 
(a) Long-term capital gain ~--..-.----------s--ssesectee 12,982.93 
(b) Taxes disallowed  -....-.-.-..--------::-este eto 60.00 
(c) Promotion and entertainment expense -.......---- 2,620.00 
TOW esse ccc. accce-aseeneecceceseneanon-ttteenenenee sss =o eee eee $229,301.42 
Reduction: 
(d) Income from partnership ........--------------------7- 41.75 
Net income adjusted  .........--------:-----:-sscsceserecereteeeretres $229,259.67 


Explanation of Adjustments 

(a) In your income tax return for the taxable year ended 
December 31, 1950 you reported capital gains from the liquida- 
tion of certain corporations. Among the assets received were 
valuable water contracts for which no value was reported in 
computing the amount of capital gain shown by your return. 
It is determined that the fair market value of such contracts is 
properly includible, under the provisions of section 117 of the 
Internal Revenue Code, in computing the amount of capital gain 
realized from the liquidation of such corporations. 

It is determined that the fair market value of your share of 
such contracts, received by you from the corporations mentioned, 
are the amounts shown in the following: 


Name of Corporation Amount 
Lawrence Land Co. ............-----:¢:-:-2a $7,650.98 
Whittier Development Co. ............------ 5,015.80 
Riese ley 0. s-.-cidsacn-ccenceesseteeee ee 3,439.54 
J}. Rie temel O50 os.c2.ceesacot es eee 8,854.74 


gliopieel ee teeter oe See ae eee $25,461.06 
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In addition to the foregoing it is determined that you received 
as your distributable share of the assets of Whittier Development 
Co. the amount of $378.00 representing a refundable deposit and 
the amount of $126.80 representing your share of a claim for 
refund of state taxes. 


Taking the foregoing into account it is determined that the 
correct amount of long-term capital gain realized by you during 
this taxable year is $184,107.55 instead of the amount, $17],- 
124.62, reported in your return, or an increase of $12,982.93. 
The amount of such increase is determined as shown in the fol- 


lowing: 
Value of water contracts ............... $25,461.06 
Value of refundable deposit ............ 378.00 
Value of state tax claim .................. 126.80 
MR IMICHOASE oo... ....cccecccccecscsecsceceeenes $25,965.86 
Long-term capital gain—50% ........ $12,982.93 


(b) It is determined that the correct amount of the deduction 
for unemployment insurance is $30.00 instead of the amount, 
$90.00, claimed in your return, or a decrease of $60.00. 


(c) Included in the deductions claimed for promotion and 
entertainment expenses are items aggregating $2,620.00 which have 
not been substantiated as proper deductions under section 23 (a) 
of the Internal Revenue Code and are disallowed. 


(d) It is determined that the correct amount of your distribu- 
tive share of the net loss of the partnership, Superior Building 
Co., is $193.89 instead of the amount of such loss, $152.14, 
reported in your return, or an increase of $41.75. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1950 


BMT ACTUSLEC QW... a... eenenencnnennnenncceecenesssesnseses $229,259.67 

Less: Excess of net long-term capital gain over net 
Phorivemmecapital loss ............----....--e-sssscsscssensesecess 184,107.55 

BPMIACOV MICE INCOME -......-......-..---cscsccnecesssccecececereneoseeees $ 45,152.12 


(28 oo re 1,200.00 


Balance, subject to surtax and normal tax .............. $ 43,952.12 
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@fe-half of Q@M6.092.12 ......n..4-2....23>- See $ 21,976.06 
Tidiiteinwee SURG » | cee... 0... gece $7.707.31 
Ventetine normal tax at O9G...ceee---- 659.28 
Ofc) le ae aga ni eee ee ee am $8.366.59 
Less reduction under Sec. 12 (c), 

‘Cae re ee eee 768.99 
Partial tax on one-half of net income ........-.---..--------- $ 7,597.60 
Combined partial tax (8$7.597.60 x 2) -..-2...--------- 8. 15,195.20 
Plus: 50 per cent of © ORLOT Sy cic 92.053.77 
Combined altermarite. ‘Yan ............2-<cceece ee $107.2418.97 


Computation of Tax 


Taxable Year Ended December 31, 1950 


Net income adjusted  -.......------.-.--c---cccceeceeossseeeceeeeeenenees $229,259.67 
Less: Exemptions -...-....-..---..---------cccocececceeseeonencsconensranees 1,200.00 
Balance. subject to surtax and normal tax ........--...-- $228,059.67 
@nehalt of $2808°059.67 _...0.....4.5._ 2 eee $114.029.84 
MVermme: STITERES ....2--<<c--00ceseesa-enssecee $76 385.66 
JVentatine nogmal tax at 39% -............2 3.420.00 
OM ee... eee $79,805.66 
Less reduction under Sec. 12 (c), 

LC a et Nel... 7.198.51 
Total normal tax and surtax on 

@neshalf of «wee income __...........0)....2e eee 8 72,607.15 
Combined normal tax and surtax ($72.607.15 x 2).... $145,214.30 
Combined “aiternative tax ...........-...-.--ocmeue eee $107.248.97 
@orrect in@@me tax liabilit¥ -...........2eee eee $107,248.97 
Income tax liability shown on return, account No. 

5. | | | a nnPRNERET rer 99.413.05 
Wemciency of income tax’ ............................——— $ 7,835.92 


Served Nov. 13, 1953. 


[Fndorsed]: T.C.U.S. Filed Nov. 12, 1953. 
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[Title of Tax Court and Docket No. 51228.] 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Daniel A. Taylor, Chief Counsel, Internal 
Revenue Service, for answer to the petition of the 
above-named taxpayers, admits and denies as fol- 
lows: 


J, 2 and 3. Admits the allegations contained in 
paragraphs 1, 2 and 3 of the petition. 


4. (a) to (d), inclusive. Denies the allegations 
of error contained in subparagraphs (a) to (d), in- 
elusive, of paragraph 4 of the petition. 


5. (a) to (e), inclusive. Admits the allegations 
contained in subparagraphs (a) to (e), inclusive, of 
paragraph 5 of the petition. 

(f), (g) and (h). Denies the allegations con- 
tained in subparagraphs (f), g) and (h) of para- 
graph 5 of the petition. 

Q), (j) and (k). Admits the allegations con- 
tained in subparagraphs (i), (j) and (k) of para- 
graph 5 of the petition. 

(1) and (m). Denies the allegations contained in 
subparagraphs (1) and (m) of paragraph 5 of the 
petition. 

(n) to (q), inclusive. Admits the allegations con- 
tained in subparagraphs Ca inelusive, of 
paragraph 5 of the petition. 

(7), (s) and (t). Denies the allegations contained 
im subparagraphs (rye) and (i) of paragraph 5 
of the petition. 
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(u) to (y), inclusive. Admits the allegations con- 
tained in subparagraphs (11) to (vy), inclusive, of 
paragraph 5 of the petition. 

(z) and (aa). Demes the allegations contained in 
subparagraphs (z) and (aa) of paragraph 95 of the 
petition. 

(bb) to (ee), inclusive. Admits the allegations 
contained in subparagraphs (bb) to (ee), inclusive, 
of paragraph 5 of the petition. 

(ff) Demes the allegations contained m subpara- 
evaph (ff) of paragraph 5 of the petition. 

@o); (hh) and (ii). Admits the allegations con- 
tained in subparagraphs (gg), (hh) and (11) of par- 
agvaph 5 of the petition. 

(jj) and (kk). Denies the allegations contained 
in subparagraphs (jj) and (kk) of paragraph 5 of 
the petition. 

(11) to (00), inclusive. Admits the allegations 
contained in subparagraphs (Il) to (oo), inclusive, 
of paragraph 5 of the petition. 

(pp). Denies the allegations contained in sub- 
paragraph (pp) of paragraph 6 of the petition. 

(qq) to (uu), inclusive. Admits the allegations 
contained in subparagraphs (qq) to (uu), inclusive, 
of paragraph 5 of the petition. 

(vv), (ww) and (xx). Denies the allegations con- 
tained in subparagraphs (vv), (ww) and (xx) of 
paragraph 5 of the petition. 

6. Denies generally and specifically each and 
every allegation contained in the petition not here- | 
inbefore expressly admitted, qualified or denied. 
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Wherefore, it is prayed that the determination of 
the Commissioner be approved. 


/s/ DANIEL A. TAYLOR, REM, 
Chief Counsel, Internal 
Revenue Service. 


Of Counsel: Woolvin Patten, Acting Regional 
Counsel, E. C. Crouter, Associate Appellate 
Counsel, R. E. Maiden, Jr., Assistant Appellate 
Counsel, Clayton J. Burrell, Special Attorney, 
Internal Revenue Service. 


[Endorsed]: T.C.U.S. Filed Jan. 6, 1954. 


[Title of Tax Court and Docket No. 51229.] 


PETITION 


The above named petitioners hereby petition for 
a redetermination of the deficiencies set forth by 
the Commissioner of Internal Revenue in his Notice 
of Deficiency dated August 24, 1953, and as a basis 
of their proceedings allege as follows: 

1. Petitioners are individuals whose residence is 
11468 Allerton, Whittier, California. The return for 
the period here involved was a joint return of peti- 
tioners, as hushand and wife, and was filed with the 
Collector of Internal Revenue for the Sixth Dis- 
trict of California. 

2. The Notice of Deficiency (a copy of which is 
attached and marked Exhibit “A’’) was mailed to 
petitioners on August 24, 1953. 

3. The deficiency as determined by the petition 
was for income taxes for the year 1950 in the sum 
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of $1,984.73. The entire amount of said deficiency 
is in dispute. 


4. The determination of tax set forth in the said 
Notice of Deficiency is based upon the following 
errors: 


(a) Respondent erred in determining that the 
long term capital gains received by petitioners m 
respeet of the liquidation of Lawrence Land Co. 
was understated in petitioners’ Federal income tax 
return for said year by the sum of $1719.20, and in 
failing to determine that petitioners overstated 
their long term capital gains in respect to said liq- 
uidation by the sum of $1247.67. 


(b) Respondent erred with respect to the taxable 
year 1950 in determining that long term capital 
gains received by petitioners in said year in respect 
of the liquidation of Whittier Development Co. 
were understated in petitioners’ Federal income tax 
return for said year by $2757.90, and in failing to 
determine that petitioners overstated their long 
term capital gains in respect of said liquidation by 
$1732.35. 


5. The faets upon which petitioners rely as a 


basis for this procecding, are as follows: 


(a) <All of the transactions here involved were : 


those of petitioner, Milton Gersten, as the manag- 
ing spouse of the community property of the pars 
ties, and for convenience the term “netitioner”’ as: 
hereinafter used in this paragraph will refer to 
petitioner, Milton Gersten. 
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(b) On or about May 26, 1949 petitioner pur- 
chased for the sum of $1500. a total of 15 shares of 
the stock of Lawrence Land Co. (hereinafter re- 
ferred to as “Lawrence”). Said 15 shares repre- 
sented 10% of all of the stock of Lawrence issued 
and outstanding at all times material hereto. 


(c) Jawrence was a corporation incorporated 
pursuant to the laws of the State of California on 
or about March 25, 1949, and on that date com- 
meneed to do business within the State of Cali- 
fornia. 


(d) Lawrence’s business consisted of the subdivi- 
sion of unimproved land into residential lots, in- 
eluding the installation of subdivision improve- 
ments, the erection of residences or homes upon 
such lots, and the sale thereof. 


(e) On December 31, 1950, Lawrence was finally 
wound up and dissolved, and on or about said date 
its assets were distributed to its stockholders pro- 
portionately to their stock holdings. 


(f) Pursuant to the winding up and complete 
liquidation of Lawrence petitioner received as his 
proportion of the assets of Lawrence the sum of 
$19,595.60 in cash, and an undivided 10% interest 
in certain real property in the County of Los Ange- 
les, State of California, which undivided interest 
had a then fair market value of $7,460.00. There 
was also assigned to petitioner, in connection with 
said liquidation a 10% interest in a certain con- 
tract, dated January 25, 1950, as amended February 
9, 1950, between Lawrence and San Gabriel Valley 
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Water Company (hereinafter referred to as “San 
Gabriel’’). 

(¢) In connection with the dissolution of Law- 
rence, petitioner and the other stockholders of Law- 
renee cntered into a written agreement on Decem- 
ber 26, 1950, in which said stockholders assumed 
and became responsible for all of the debts, obliga- 
tions and liabilities of Lawrence. Said agreement 
was centered into in order to comply with sections 
5000 and 5001 of the Corporations Code of the State 
of California pertaining to voluntary dissolutions 
of corporations. 


(h) The undisputed amount of Lawrence’s habil- 
ity under the Excess Profits Tax Act of 1950, as 
amended, as of the time of its dissolution, was $12,- 
476.68, and petitioner’s obligation in respect 
thereof, pursuant to his assumption of lability 
under the agreement referred to in paragraph 9 
(¢) above, amounted to $1,247.67. Petitioner’s ac- 
countant, at the time he prepared Petitioner’s 1950 
Federal income tax return, failed to take into 
account said sum of $1,247.67 so assumed by peti- 
tioner and accordingly, overstated petitioner’s long 
term capital gains in respect of the dissolution of 
Lawrence by the sum of $1,247.67. 


(i) At all times material hereto San Gabriel was 
engaged in the business of supplying water to resi- 
dences and other properties located in the district 
in which the tract of real property of Lawrence was 
situated. 


(j) Pursuant to said contract, San Gabriel 
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agreed to extend its pipelines for the servicing of 
water to Lawrence’s property upon payment to it 
by Lawrence of the sum of $31,021.00. 

(k) Said contract further provided for contin- 
gent refunds to Lawrence by San Gabriel of all, or 
a portion, of the said sum of $31,021.00 up to the 
whole thereof. 


(1) By the terms of said contract, the aggregate 
amount of such refunds, if any, was dependent 
upon the amount of gross revenue, if any, which 
San Gabriel might receive, within a limited period 
of time, from the sale of water to consumers within 
the tract being developed by Lawrence. 


(m) At all times material hereto, neither Law- 
renee nor San Gabriel had any control over any 
purchases of water which such consumers might 
make from San Gabriel. 


(n) On or about the month of May, 1949, peti- 
tioncr purchased 200 shares of stock of Whittier 
Development Co. (hereinafter referred to as “Whit- 
tier’) for the sum of $2,000.00 and thereafter and 
until the dissolution of Whittier owned said 200 
shares. Said 200 shares represented 20% of all of 
the stock of Whittier issued and outstanding at all 
times material hereto. 


(0) Whittier was a corporation incorporated 
pursuant to the laws of the State of California on 
or about August 20, 1948, and during the month of 
July of 1949 commenced to do business within the 
State of California. 


(p) Whittier’s business consisted of the subdivi- 
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sion of unimproved land into residential lots, in- 
eluding the installation of subdivision improve- 
ments, the erection of residences or homes upon 
such lots, and the sale thereof. 


(q) On December 28, 1999, Whittier was finally 
wound up and dissolved, and on or about said date, 
‘ts assets were distributed to its stockholders pro- 
portionately to their stock holdings. 


(7) Pursuant to the winding wp and complete 
liquidation of Whittier petitioner received as his 
proportion of the assets of Whittier the sum of 
$38.580.13 in cash. There was also assigned to peti- 
tioner, in connection with said liquidation, a 20% 
interest in a certain contract, dated November 29, 
1949, between Whittier and San Gabriel, and a 
20% interest in a certain contract, dated March 10, 
1950, between Whittier and San Gabriel. 


(s) In connection with the dissolution of Whit- 
tier, petitioner and the other stockholders of Whit- 
tier entered into a written agreement on December 
16, 1950, in which said stockholders assumed and 
became responsible for all of the debts, obligations 
and liabilities of Whittier. Said agreement was 
entered into in order to comply with sections 5000 
and 5001 of the Corporations Code of the State of 
California pertaining to voluntary dissolutions of 
corporations. 


(t) The undisputed amount of Whittier’s liahil- 
ity under the Excess Profits Tax Act of 1950, as 
amended, as of the time of its dissolution, was 
$8,661.79, and petitioner’s obligation in respect 
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thereof, pursuant to his assumption of liability 
under the agreement referred to in paragraph 5 
(s) above, amounted to $1,732.35. Petitioner’s ac- 
countant, at the time he prepared petitioner’s 1950 
Federal income tax return, failed to take into ac- 
eount said sum of $1,732.35 so assumed by peti- 
tioner and accordingly, overstated petitioner’s long 
term capital gain in respect of the dissolution of 
ey iittier by the sum of $1,732.35. 


(1) At all times material hereto San Gabriel was 
engaged in the business of supplving water to resi- 
dences and other properties located in the district 
mm which the tracts of real property of Whittier 
were situated. 


(v) Pursuant to the contract dated November 
29, 1949. San Gabriel agreed to extend its pipelines 
for the servicing of water to one of the tracts being 
developed by Whittier upon the payment to it by 
Whittier of the sum of $23,841.00. 


(w) In said contract it further provided for eon- 
tingent refunds to Whittier by San Gabriel of all, 
or a portion, of the said sum of $23,841.00. 


(x) Pursuant to the contract dated March 10, 
1950, San Gabriel agreed to extend its pipelines for 
the servicing of water to another of the tracts being 
developed by Whittier upon payment to it by Whit- 
ticr of the sum of $5,214.00. 


(vy) Said contract further provided for contin- 
Sent refunds to Whittier by San Gabriel of all, ora 
portion, of the said sum of $5,214.00. 
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(z) By the terms of said contracts, the aggregate 
amounts of such refunds, if any, were dependent 
upon the amount of gross revenue, if any, which 
San Gabriel might receive, within a limited period 
of time, from the sale of water to consumers within 
the tracts being developed by Whittier. 


(aa) At all times material hereto, Whittier had 
no control over any purchases of water which such 
consumers might make from San Gabriel. 


(bb) Petitioner alleges that if the foregoing alle- 
gations set forth in paragraph 5, subparagraphs 
(h) and (t) above, with respect to the overstate- 
ment of long term capital gains for the taxable year 
1950, together with the remaining allegations with 
respect to said taxable year, are determined to be 
correct, petitioners will be entitled to a refund with 
respect to said year based upon an overassessment 
in the amount of at least $745.00. 


Wherefore, petitioners pray that this Court may 
hear the proceedings and determine that no defi- 
ciency is due from these petitioners for the taxable 


year 1950, but that petitioners are entitled to a 
refund for the said taxable year based upon an } 


overassessment in the amount of at least $745.00 ; 


and that this Court grant such other general oF | 


special relief as may be by law provided. 


/s/ JACOB SHEARER, 
/3/ LEHMAN C. AARONS, 
Counsel for Petitioner. 


Duly Verified. 


Commissioner of Internal Revenue do 


EXHIBIT “A” 


Regional 
1250 Subway Terminal Building 
417 South Hill Street 
Los Angeles 13, California 
ARC-Ap:SF LA:90D:PAK 
Aug. 24, 1953 
Mr. Milton Gersten 
and Mrs. Mary Gersten 
Husband and Wife 
11468 Allerton 
Whittier, California 


Dear Mr. and Mrs. Gersten: 

You are advised that the determination of your 
income tax liability for the taxable year ended De- 
cember 31, 1950 discloses a deficiency of $1,984.73, 
as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 


deficiency mentioned. 


Within 90 days from the date of the mailing of 
this letter you may file a petition with The Tax 
Court of the United States, at its principal address, 
Washington 4, D. C., for a redetermination of the 
deficiency. In counting the 90 days you may not 


exclude any day unless the 90th day is a Saturday, 


| 
| 


Sunday, or legal holiday in the District of Colum- 
bia, in which event that day is not counted as the 
90th day. Otherwise, Saturdays, Sundays, and legal 
holidays are to be counted in computing the 90-day 
period. 
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Should you not desire to file a petition, you are 
requested to execute, in duplicate, the enclosed form 
and forward it to the Assistant Regional Commis- 
sioner, Appellate, 1250 Subway Terminal Building, 
417 South Hill Street, Los Angeles 13, California. 
The signing and filing of this form will expedite 
the closing of your return by permitting an early 
assessment of the deficiency, and will prevent the 
accumulation. of interest, since the interest period 
terminates 30 days after receipt of the form, or on 
the date of assessment, or on the date of payment, 
whichever is earlier. 


Very truly yours, 


T. COLEMAN ANDREWS, 
Commissioner of Internal Revenue, 
/s/ By W. T. TIGNOR, 
Associate Chief, Appellate Division. 
PAKar:lee 
Enclosures: 
Statement 
Form 1276 
Agreement Form 


Statement 


—EEE—— 


ARC-Ap:SF LA:90D:PAK 


Mr. Milton Gersten and Mrs. Mary Gersten, Husband and Wife, 
11468 Allerton, Whittier, California. 


Tax Liability for the Taxable Year Ended December 31, 1950. | 
Year: 1950. Income Tax Deficiency: $1,984.73. 


In making this determination of your income tax liabilityy 
careful consideration has been given to the report of examination 
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dated September 23, 1952, to your protest dated November 6, 
1952, and to the statements made at a hearing held on January 


Be, 1953. 


A copy of this letter and statement has been mailed to your 
representative, Mr. Jacob Shearer, 6535 Wilshire Boulevard, Los 
Angeles 48, California, in accordance with the authorization 
contained in the power of attorney executed by you. 


Adjustments to Net Income 
Taxable Year Ended December 31, 1950 


metsincome as disclosed by return. ................0sccse----- $81,634.10 
Additional income and unallowable deduciions: 
Pymeereiern Capital gain... occ 2,238:00 
Py maecmcisallowed  _...............20.-e2eececececereceeceeee 15.00 
(c) Entertainment expense disallowed ...................... 1,596.95 
8 TCS AiG: a ea $85,484.60 


Explanation of Adjustments 

(a) In your income tax return for the taxable year ended 
December 31, 1950, you reported capital gains from the liquida- 
tion of certain corporations. Among the assets received were 
valuable water contracts for which no value was reported in 
computing the amount of capital gain shown by your return. 
It is determined that the fair market value of such contracts is 
properly includible, under the provisions of Section 117 of the 
Internal Revenue Code, in computing the amount of capital 
gain realized from the liquidation of such corporations. 

It is determined that the fair market value of your share of 
such contracts, received by you from the corporations men- 
tioned, are the amounts shown in the following: 


Name of Corporation Amount 
Wamvmenice Land Co. .....-.ccc.-c:--cc-ses22ce-0-: $1,530.20 
Whiitier Development Co. -..000000........ 2,(07.90 

a rte ea hed EN oe $4,288.10 


It is also determined that you received the amount of $189.00 
as your distributive share of a refundable deposit with Southern 
California Edison Company upon the liquidation of Whittier 
Development Co., which amount was not reported in your return. 
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Taking the foregoing into account the increase in the amount 
of long-term capital gain realized during this taxable year is 
determined as shown in the following: 


Increases: 
Value of water contracts ..........---------- $4,288.10 
Value of refundable deposit ...........-- 189.00 
Mtl sccccckcssccceennnes socees?eees Meee eae $4,477.10 
Increase of long-term capital gain (50% of 
GAATT.O) 2a cscccccecesceeecnecseseecesenentessneccsnereeaessaserenenanaes $2,238.55 


(b) Jt is determined that the correct deduction for social 
security taxes is the amount of $30.00 instead of the amount, 
$45.00, claimed in your return or a decrease of $15.00. 

(c) Included in the deduction claimed for entertainment ex- 
pense are items aggregating $1,596.95 which have not been sub- 
stantiated as proper deductions under Section 23(a) of the 
Internal Revenue Code and are disallowed. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1950 


Net income adjusted ............-------------r-cccceecceteeereeentte $85,484.60 
Less: Excess of net long-term capital gain over net 

short-term capital loss -......-------------secseeeceteteteceeenet 33,262.96 
Ordinary net income ........----+--scs-seceseeeercseeteerseceseeeeetts $52,221.64. 
Less: Exemptions -.......----.::c::s-escessceeceneececenesenecenennnnnenens 3,000.00 
Balance, subject to surtax and normal tax .......-.--.------ $49,221.64 
One-half of $49,191.64 _2......22..-ceeeeceeeeeereecceseeeceeteeteet 
Mentative SUTLAX  .c.s.-<:ceeeceq<caposeees eee $9,182.06 
Tentative normal tax at 39% .....-------------0- 738.32 
Been tell meee ea oes seve lees .c.2k ee $9,920.38 
Less reduction under Sec. 12 (c), IRC. 908.83 
Partial tax on one-half of net income ........----------------- ¢$ 9,011.55 
Combined partial tax ($9,011.55 x 2) -..-------ecseeeee $18,023.10 
Plus: 50 per cent of $33,262.96 -......--.----s:--eeceeee 16,631.48 


Combined alternative tax. ......-.--..-csscesceecceceeceeceeeeseeeseees $34,654.58 
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Computation of Tax 
Taxable Year Ended December 31, 1950 


8) ee SCS $85,484.60 
Dee TVONS) 2082.2 208s. ae --aecenececeacccenceacesnneeeesestlt. 3,000.00 
Balance, subject to surtax and normal tax .................... $82,484.60 
Snolnill Oe 0 27056 ce $41,242.30 
MG SU $19,359.92 
Tentative normal tax at 3% ...0..2...........-. 2a 7 
0) Gt $20,597.19 


Less reduction under Sec. 12 (c), I.R.C. 1,869.75 


Total normal tax and surtax on one-half of net income $18,727.44 
Combined normal tax and surtax ($18,727.44 x 2) .... $37,454.88 


Mambined alternative tax ..................:----cscss-cecceee--ececee $34,654.58 
Memectsimcome tax liability _...0.. 2.2... cece cee eens $34,654.58 
Income tax liability shown on return, account No. 

CDS) oe 32,669.85 
CSOD 0 TNC ae > $ 1,984.73 


Served Nov. 13, 1953. 
[Endorsed]: T.C.U.S. Filed Nov. 12, 1953. 


[Title of Tax Court and Docket No. 51229.] 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Daniel A. Taylor, Chief Counsel, Internal 
Revenue Service, for answer to the petition of the 
above-named taxpayers, admits and denies as fol- 
lows: 


1, 2 and 3. Admits the allegations contained in 
paragraphs 1, 2 and 3 of the petition. 


4. (a) and (b). Denies the allegations of error 
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contained in subparagraphs (a) and (b) of para- 
graph 4 of the petition. 


5. (a) to (ce), inclusive. Admits the allegations 
contained in subparagraphs (a) to (e), inclusive, of 
paragraph 5 of the petition. 


(f), (g) and (h). Denies the allegations con- 
tained in subparagraphs (f), (g) and (h) of para- 
eraph 5 of the petition. 

(i), (j) and (k). Admits the allegations con- 
tained in subparagraphs (1), (j) and (k) of para- 
eraph 5 of the petition. 

(1) and (m). Denies the allegations contained in 
subparagraphs (1) and (m) of paragraph 5 of the 
petition. 


(n) to (q), inclusive. Admits the allegations | 


contained in subparagraphs (n) to (q), inclusive, of 
paragraph 5 of the petition. 


(7), (s) and (t). Denies the allegations con- 
tained in subparagraphs (r), (s) and (1) of qarag 
graph 5 of the petition. 


(u) to (vy), inclusive. Admits the a 
contained in subparagraphs (u) to (y), inclusive 
of paragraph 5 of the petition. 


(z), (aa) and (hb). Denies the allegations con- 
tained in subparagraphs (z), (aa) and (bb) or pam 
agraph 5 of the petition. 

6. Denies generally and specifically each and 
every allegation contained in the petition not here- 
inbefore expressly admitted, qualified or denied. 


————— — 
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Wherefore, it is prayed that the determination of 
the Commissioner be approved. 


/8/ DANIEL A. TAYLOR, REM, 
Chief Counsel, Internal 
Revenue Service. 


Of Counsel: Woolvin Patten, Acting Regional 
Counsel, HE. C. Crouter, Associate Appellate 
Counsel, R. E. Maiden, Jr., Assistant Appellate 
Counsel, Clayton J. Burrell, Special Attorney, 
Internal Revenue Service. 


[Endorsed]: 'T.C.U.S. Filed Jan. 6, 1954. 


28 T. C. No. 84 
Tax Court of the United States 


Docket Nos. 51226-51242 


Albert Gersten, et al.,' Petitioners, v. Commissioner 
of Internal Revenue, Respondent. 


Filed June 28, 1957 


FINDINGS OF FACT AND OPINION 
1. our corporations in which certain of the 
petitioners were stockholders were engaged in the 
business of subdividing tracts of land into lots and 
constructing and selling houses thereon. To procure 
the waterlines necessary to supply water for the 
houses so built and sold, the corporations, under 


__ Proceedings of the following petitioners are con- 
sidered herewith: Albert. Gersten and Lucille Ger- 
sten, Docket. No. 51227; Myron P. Beck and Ann H. 
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contracts with the water company, paid the cost of 
the extension of the water company’s lines into the 
various properties. For a period of ten years from 
the date of completion of the waterlines, the water 
company agreed to make payments to the corpora- 
tions based on a percentage of the gross revenue it 
would derive from the sale of water to the occu- 
pants of the houses sold, but in an amount not to 
exceed cost to the corporations for the running of 
the waterlines. All of the houses were completed 
and sold, and the four corporations distributed m 
dissolution the water company contracts to their 


stockholders. In reporting their gain upon the sales — 


of the houses, the four corporations treated the cost 


0 ee 
Beck, Docket No. 51228; Milton Gersten and Mary 
Gersten, Docket No. 51229; Rex Land Co., a dis= 
solved corporation, Docket No. 51230; Albert Ger- 
sten, alleged Transferee of Rex Land Co., Docket 
No. 51231; Myron P. Beck and Ann H. Beck, al- 
leged Transferees of Rex Land Co., Docket No. 
51222; Lawrence Land Co., a dissolved corporation, 
Docket No. 51233; Albert Gersten, alleged ‘Trans- 
feree of Lawrence Land Co., Docket No. 51234; 
Myron P. Beck and Ann H. Beek, alleged Trans- 
ferecs of Lawrence Land Co., Doeket No. 51239; 
Milton Gersten and Mary Gersten, alleged Trans- 
ferces of Lawrence Land Co., Docket No. 51236; 
Albert Gersten, alleged Transferee of J. Richard 
Co., Docket No. 51237; Myron P. Beck and Ann 
Beek, alleged Transferees of J. Richard Co., Docket 
No. 51238: Whittier Development Co., a dissolved 
corporation, Docket No. 51239; Albert Gersten, al- 
Jeged Transferee of Whittier Development Co.,. 
Docket No. 51240; Myron P. Beck and Ann H. 
Beck. alleged Transferees of Whittier Development 
Co.. Docket No. 51241; and Milton Gersten and 


Mary Gersten, alleged Transferces of Whittier De | 


velopment Co., Docket No. 51242. 
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to them of the waterlines as part of the cost of the 
houses sold, which treatment was disallowed by the 
respondent in the determinations herein. The stock- 
holders, in reporting their gain upon dissolution of 
the corporations, attributed no value to the water 
company contracts distributed to them. The re- 
spondent determined that each of the contracts had 
a fair market value at the time of distribution and 
the amount thereof, and took such fair market value 
into account in determining the gain to the stock- 
holders from the dissolution of the corporations. 
Held, that payments made by the corporations to 
the water company for the constriction of the 
waterlines were properly included by corporations 
in computing the cost of the houses sold. Colony, 
Inec., 26 T. C. 30. Held, further, that at the time of 
distribution each of the water company contracts 
had a fair market value equal, at least, to the 
amount determined by the respondent, and the re- 


spondent properly took such fair market value into 


account in determining the gain realized by the 
stockholders upon receipt of the contracts. 

2. Petitioner Albert Gersten and one Robbins 
had been the owners, in equal part, of the stock of a 
corporation, the assets of which they had received 
in equal shares upon its dissolution, and by reason 
thereof, Gersten and Robbins became liable as 
transferees of the said corporation for $44,721.60 in 

Mederal taxes and interest thereon. In December 
/ 1947, Gersten paid $40,000 of the said sum and on 
April 5, 1949, paid the remaining $4,721.60, of 
which $1,261.13 represented interest. At the time of 
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the final payment in April of 1949, Robbins was 
insolvent, and Gersten in his 1949 return deducted 
the entire $4,721.60. The respondent in his deter- 
mination of deficiency determined that the $4,721.60 
paid by Gersten was paid one-half on his own ae- 
count and one-half on Robbins’ account, that the 
$9 360.80 paid on Robbins’ account was a nonbusi- 
ness bad debt, deductible as a short-term capital 
loss under section 23 (I) of the Code, that of the 
$2 360.80 paid on his own account, $630.57 was in- 
terest and deductible as such, and the remaining 
$1,730.23 was a long-term capital loss. Under au- 
thority of Putnam v. Commissioner, 352 U. 8. 82, 
and Arrowsmith v. Commissioner, 344 U. 8. 47, the 
respondent’s determination is sustained. 

3. On April 3, 1950, petitioner Lucille Gersten 
obtained a California interlocutory decree of di- 
voree from petitioner Albert Gersten, which, under 
California law, did not become a final decree until 
April 3, 1951. On November 2, 1950, Albert Gersten 
obtained a final decree of divorce in Mexico and on 
that date married Bernice Ann Gersten in Mexico. 
He and Bernice filed a joint return for 1950; re- 
spondent determined they were not entitled to do 
so. Albert and Bernice Ann Gersten were at all 
times residents of California. Held, petitioner Al- 
pert. Gersten and Bernice Ann Gersten were not 
entitled to file a joint return of income for 1950. 

4, J. Richard Company, a California corpora- 
tion incorporated on July 10, 1947, was engaged in 
the business of purchasing tracts of land which it 
subdivided into lots on which it constructed and 
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sold houses. It dissolved on June 22, 1950. Lawrence 
Land Company was a California corporation incor- 
porated on March 25, 1949. It dissolved on Decem- 
ber 31, 1950. It also was engaged in the business of 
acquiring tracts of land which it subdivided into 
lots on which it constructed and sold houses. Peti- 
tioners Albert: Gersten and Myron P. Beck owned 
all of the stock of J. Richard Company. They and 
Milton Gersten owned all of the stock of Lawrence 
Land Company. Held, the business of J. Richard 
Company was substantially similar to the trade or 
business engaged in by Lawrence Land Company 
during 1950, within the meaning of section 430 (e) 
(2) (B) (ii) of the 1939 Code, and Lawrence Land 
Company was therefore in its fourth taxable year 
for purposes of such scetion in computing its execss 
profits tax liability for the fiscal period Mareh 1, 
1950 to December 31, 1950. 


Jacob Shearer, Esq., for the petitioners. 
George EH. Constable, Esq., for the respondent. 


The respondent determined income tax and trans- 
feree liability deficiencies against the petitioners 
herein as follows: 

Taxable Year 


Docket No. Petitioner or Period Deficiency 
91226 Albert Gersten 1950 $10.4.29.15 
91227 Albert Gersten and 
Lucille Gersten 1949 1,687.02 

51228 Myron P. Beck and 
Ann H. Beck 1949 1,340.00 
1950 7.835.92 


51229 Milton Gersten and 
Mary Gersten 1950 1,984.73 
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Docket No. Petitioner 

51230 Rex Land Co., a dissolved 
corporation 

51231 Albert Gersten, transferee 
of Rex Land Co. 

51232 Myron P. Beck and Ann 
H. Beck, transferees of 
Rex Land Co. 

51233 Lawrence Land Co., a dis- 
solved corporation 

51234 Albert Gersten, transferee 
of Lawrence Land Co. 

51235 Myron P. Beck and Ann 
H. Beck, transferees of 
Lawrence Land Co. 

51236 Milton Gersten and Mary 
Gersten, transferees of 
Lawrence Land Co. 

51237 Albert Gersten, transferee 
of J. Richard Co. 

51238 Myron P. Beck and Ann 
H. Beck, transferees of 
J. Richard Co. 

51239 Whittier Development Co., 


a dissolved corporation 


Taxable Year 


or Period 


Yr.ended 1/31/50 
2/1/50—10/25/30 


Yr.ended 1/31/50 
2/1/50—10/25/50 
Yr.ended 1/31/50 
2/1/50—10/25/50 
3/1/50 127 ay at) 


3/1/50—12/31/50 


3/1/50—12/31/50 


3/1/50—12/31/50 
Yr.ended 6/30/49 
Yr.ended 6/30/50 
Yr.ended 6/30/49 


Yr. ended 6/30/50 


Yr.ended 2/28/50 


Deficiency 


6,568.59 
1,104.16 


6,568.55 
1,104.16 


6,568.55 
1,104.16 


10,908.88? 


10,908.88 


10,908.88 


10,908.88 
10,886.75 
5,306.59 
$10,886.75 


5,306.59 


7,503.64 


2 Such amount is the determined net deficiency in 
income tax imposed by sections 13 and 15 of chap- 
ter I, the gross deficiency in such tax of $15,202. 
94 being offset by an overpayment of excess profits 
tax imposed by section 430 of such chapter _in the 


amount of $4,294.06. 


Union Telephone Co., 41 


B.T.A. 152; ef. Will County Title Co., 38 BTA. 
1396: Rowan Cotton Mills Co., 1 T. C. 865, affd. 
140 F. 2d 277, certiorari denied 322 U. 8. 740; 
Pioneer Parachute Co., 4 T. C. 27; Difeo Labora- 


tories, Inc., 10 T. C. 660. 
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| Docket No. Petitioner Taxable Year 
or Period Deficiency 
51240 Albert Gersten, transferee 
of Whittier Develop- 
ment Co. Yr.ended 2/28/50 7,503.64 
51241 Myron P. Beck and Ann 
H. Beck, transferees of 
Whittier Development 
Co. Yr.ended 2/28/50 7,903.64 
51242 Milton Gersten and Mary 
Gersten, transferees of 
Whittier Development 
Co. Yr.ended 2/28/50 7,503.64 


The petitioner transferees have conceded their 
_ liability as transferees in the amount of any defi- 
| ciencies determined herein against the corporate 
| petitioners in Docket Nos. 51230, 51233, and 51239. 
Petitioners Albert Gersten and Myron P. Beck 
have also conceded their transferee liability, deter- 
mined in Docket Nos. 51237 and 51238, for such 
| additional taxes as J. Richard Company, which is 
not a petitioner, should have been liable for, as may 
be determined herein. The parties agree that Ann 
H. Beck, the wife of Myron P. Beck and a peti- 
tioner in Docket Nos. 51232, 51235, 51238, and 
91241, is not lable as a transferee of the corporate 
petitioners or of J. Richard Company. 

The issues to be decided are (1) whether the cor- 
porate petitioners and another corporation, J. Rich- 
ard Company, properly included payments to a 
water company for extending pipelines to certain 
subdivisions developed by them, in computing the 
cost of property sold, when such payments were 
repayable upon the happening of certain contingen- 
cies; (2) what value, if any, was attributable to the 
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said repayment rights in determining the gain real- 
ized by the stockholders upon distributions to them 
in liquidation of the said corporations; (3) whether 
a payment in 1949 by petitioner Albert Gersten, in 
final satisfaction of the Federal income tax lability 
of a dissolved corporation, half of whose assets he 
had veeeived upon dissolution, resulted in a fully 
deductible loss under section 23 (e) (2) of the 
Internal Revenue Code of 1939; (4) whether peti- 
tioner Albert Gersten and his alleged wife, Bernice 
Anne Gersten, were entitled to file a joint Federal 
income tax retuin for the year 1950; and (5) 
whether the business of J. Richard Company was 
“substantially similar to the trade or business’’ en- 
gaged in by petitioner Lawrence Land Company 
during the year 1950, within the meaning of section 
430 (e) (2) (B) Ge 


Findings of Fact 

Some of the facts have been stipulated and are 
found as stipulated. 

During the years in issue, petitioners Albert 
Gersten and his wife, Lucille Gersten,* and Myron 
P. Beek and his wife, Ann H. Beck, were residents 
of Los Angeles, California. Petitioners Milton Ger- 
sten and his wife, Mary Gersten, were residents of 


*See footnote 2, supra. 

‘Lucille Gersten secured an interlocutory decree 
of divoree in California from Albert Gersten on 
April 3, 1950. Albert Gersten secured a final deeree 
of divorcee from a Mexican court on November 2, 
1950, and on that. day, in Mexico, married Bernice 
Anne Gersten with whom he filed a joint return for 
1950. 


a ee 
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Whittier, California. All of the individual petition- 
ers kept their books and reported their income on a 
cash basis. The corporate petitioners and another 
corporation, J. Richard Company, kept their books 
and filed their returns on an accrual basis. The re- 
turns of all petitioners and those of J. Richard 
Company were filed with the former collector of 
internal revenue for the sixth district of California. 

From July 1947 until the end of 1950, petitioners 
Albert Gersten and Myron P. Beck were the con- 
trolling stockholders of four corporations which 
were engaged in the business of subdividing tracts 
of land, constructing houses thereon, and selling 
such houses. Petitioner Milton Gersten was a stock- 
holder in two of such corporations. 

The extension of pipelines for water service was 
essential to the subdivision of the tracts and the 
sale of the houses constructed thereon. In order to 
provide water facilities for the subdivisions, con- 
tracts were entered into with the San Gabriel Val- 
ley Water Company, hereinafter referred to as San 
Gabriel, which agreed to extend its waterlines into 
the subdivisions in question, conditioned, however, 
upon payment by the subdividing corporations of 
the cost of such extensions. San Gabriel was a Cali- 
fornia water utility corporation, subject to the 
Jurisdiction of the Public Utilities Commission of 
the State of California. It held a franchise to oper- 
ate in the area in which the tracts in question were 
located. The minimum rate for water which San 
Gabriel charged during 1948, 1949, and 1950 was 
$1.25 per month. 


70 Albert Gersten, et al., vs. 


Under the contracts, San Gabriel was to make 
payments to the subdividing corporations on the 
basis of its gross receipts from the sale of water to 
homes in the particular subdivision. The payments 
were to be made for a period of ten years from the 
date the lines were completed, unless the full 
amount should be paid prior to the end of such ten- 
year period, and a subdividing corporation night 
or might not receive repayment in full. Theseorpe= 
rations did not hold title to the facilities. 

The four corporations were all dissolved by De- 
cember 31, 1950. Substantial amounts of their pay- 
ments to San Gabriel remained unpaid at the time 
of their dissolution, and such contracts, which were 
fully transferable, were assigned to their stockhold- 
ers. Similar contracts to those here in issue were 
bought and sold, and, under normal conditions, 
approximately 70 per cent of the original payment 
might be expected on such contracts. Some of the 
conditions which affected the amount which might 
be refunded were: (1) the time in which all houses 
within a subdivision were completed; (2) the time 
within which the houses, once completed, were sold 
and occupied; and (3) the amount of water the con- 
sumers used, which in turn was dependent on such 
factors as the number of water-consuming appli- 
ances owned by them, weather conditions during the 
vear, and the amount of plantings and vegetation 
needing irrigation. 


| 
) 
| 


In computing its gain for income tax purposes, | 
each of the four corporations included the pay- 


ments made to San Gabriel in arriving at the cost! 
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of the houses sold. The respondent determined that 
such payments should not have been so included. 

Upon the dissolition of the corporations, Albert 
Gersten, Myron P. Beck, and Milton Gerston re- 
eeived all corporate assets, including the water con- 
tracts. They did not assign any value to their re- 
spective interests in such contracts, in arriving at 
the gain realized upon liquidation of the corpora- 
tions. The respondent determined that each of the 
contracts did have a fair market value when they 
were received by the stockholders in liquidation, 
and on the basis thereof increased the amount of 
eapital gain realized in his determination of defi- 
eiencies herein. Details of the contract which each 
corporation entered into with San Gabriel, and the 
manner in which such contracts were treated for 
tax purposes by hoth the corporations and the 
transferees of corporate assets, were as follows: 

J. Richard Company. J. Richard Company, 
hereinafter referred to as Richard, was a California 
corporation, incorporated on July 10, 1947, and dis- 
solved on or about June 22, 1950. Richard’s stock 
was owned equally by Albert Gersten and Myron P. 
Beck. During the course of its existence, Richard 
acquired three tracts of land which it subdivided 
into lots on which it constructed and sold houses. 
On December 3, 1947, petitioner Albert Gersten, on 
behalf of Richard, entered into a contract with San 
Gabriel providing for the installation of waterlines 
to two of the three tracts. San Gabriel completed 
the installation of the waterlines on April 2, 1948. 
The contract provided for a payment to San Ga- 
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briel of $23,764, which sum was paid to it by Rich- 
ard on or about the date on which the contract was 
entered into. San Gabriel agreed to repay such pay- 
ment ‘‘in the amount of 14 of the gross revenues 
derived from sale of water to occupants of said 
subdivisions for a period not to exceed 10 years 
from date hereof.’’ 

On December 2, 1948, petitioner Albert Gersten, 
on behalf of Richard, entered into a similar con- 
tract with San Gabriel to provide water facilities 
for the third tract. The contract provided for the 
payment of $15,258, which amount was paid to san 
Gabriel by Richard on or about December 2, 1948. 
San Gabriel agreed to repay such payment in the 
amount. of one-third of the gross revenue derived 
from the sale of water for a period not execeding 
ten years from the date of the contract. 

At the time of Richard’s dissolution. on Jime 22, 
1950, San Gabriel had repaid $2,325.57 on the con- 
tract covering the first two tracts, and $1,277.69 on 


the contract covering the third tract. All of the 


houses constructed by Richard on the first. two 
tracts had been sold by June 1, 1949, and all of the 
houses constructed by it on the third tract had heen 
sok by ehrnary 3, 195m 

On its income tax return for the fiscal vear ended 


June 30, 1949, Richard included $24,735.99 of its 


payments to San Gabriel in computing the total 
cost. of houses sold by it during such vear. On its 
return for the fiscal year ended June 30, 1950, 1% 
inelnded $11,149.22 of the payments made to San 
Gabricl in computing the cost of houses seld by 1% 


— i 
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during that year. In determining deficiencics 
against Albert Gersten and Myron P. Beck, as 
transferees of Richard for such years, the respond- 
ent disallowed the inclusion by Richard of pay- 
ments to San Gabriel for the installation of water 
facilities, as being a part of the cost of houses sold 
by it. 

Upon the dissolution of Richard on Jime 22, 
1950, petitioners Albert Gersten and Myron P. 
Beck were each paid cash in the amount of $38,- 
202.12, and reecived a 50 per cent interest in Rich- 
ard’s contracts with San Gabricl. They did not 
assign any value to the interest received in such 
contracts In computing the amount of capital gain 
realized on the dissolution of Richard. Respondent 
determined that such contracts had a fair market 
value of 50 per cent. of the amount which remained 
unpaid on June 22, 1950, or $17,709.48, and accord- 
ingly increased the amount of capital gain realized 
by Gersten and Beck on Richard’s distribution of 
its assets to them. 

The contracts had a fair market value at the time 
of Richard’s dissolution, equal, at least, to the 
amount determined by the respondent. 

Whittier Development Company. Whittier De- 
velopment Company, hereinafter referred to as 
Whittier, was a California corporation, incorpo- 
rated on August 20, 1948, and dissolved on or about 
December 28, 1950. From February 28, 1950 to. De- 
eember 28, 1950, its stock was owned as follows: 

Albert Gersten 40 Per cent 
Myron P. Beck £0 ee 
Milton Gersten 20 
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During the course of its existence, Whittier ac- 
quired two pareels of land which it subdivided into 
lots on which it constructed and sold houses. In 
order to provide water facilities for such tracts, it 
entered into two contracts with San Gabriel. The 
first was dated November 29, 1949. Whittier agreed 
to and did pay, on or about that date, the sum of 
$23 841 to San Gabriel. San Gabriel agreed to repay 
such payment within ten years from the date of the 
contract by payment of 35 per cent of the annual 
gross revenues derived from the sale of water. On 
March 10, 1950, Whittier entered into a second con- 
tract with San Gabriel providing for the installa- 
tion of water facilities to the other tract which it 
owned. It paid San Gabriel the sum of $5,214. San 
Gabriel agreed to repay such sum within a ten-year 
period from completion of the installation of the 


facilities. Such repayment was to be made from 39 
per cent of the gross revenues derived by it from 
the sale of water. Installation of the facilities was 
completed by April 14, 1950. By December 28, 1950, — 
San Gabriel had repaid $1,413.02 on the first con- 
tract and $62.98 on the second. Whittier had sold 
all houses on the first tract by June 7, 1950, and on | 
the second tract by December 15, 1950. 

On the return which Whittier filed for the fiscal 
year ended February 28, 1950, it included $14,- 
953.67 of the amount paid to San Gabriel under the 
first contract as a part of the cost. of houses sold 
during such taxable year. In determining the defi- 
ciencies herein, the respondent disallowed the in- 
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clusion of such sum as a part of the cost of houses 
sold by Whittier.’ 

Upon the dissolution of Whittier on December 
28, 1950, petitioners Albert Gersten and Myron P. 
Beck each received the sum of $77,160.26 and a 40 
per cent interest in each of Whitticr’s contracts 
with San Gabriel. Petitioner Milton Gersten re- 
eeived the sum of $38,580.13 and a 20 per cent inter- 
est in each of the contracts with San Gabriel. 
Albert Gersten, Beck, and Milton Gersten did not 
assign any value to the interest received in such 
contracts in computing the amount of capital gain 
realized on the dissolution of Whittier. Respondent 
determined that such contracts had a fair market 
value of 50 per cent of the amount which remained 
unpaid on December 28, 1950, or $14,545.50, and 
accordingly increased the amount of capital gain 
realized by Albert Gersten, Beek, and Milton Ger- 
sten on Whittier’s distribution of its assets to them. 
Such contracts had a fair market value at the time 
of Whittier’s dissolution, equal, at least, to the 
amount determined by the respondent. 

Rex Land Company. Rex Land Company, heve- 
inafter referred to as Rex, was a California cor'po- 
ration, incorporated on February 4, 1949, and dis- 
solved on or about October 25, 1950. Its stock was 
equally owned by petitioners Albert Gersten and 


*The amount of the payments to San Gabriel 
cluded by Whittier in computing the cost of 
houses sold during the fiscal period March 1, 1950 
to December 28, 1950, is not in issue, since respond- 
ent determined an overpayment of tax for such 
period. 
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Myron P. Beck. Rex acquired a tract of land which 
it subdivided into lots on which 1t constructed and 
sold houses. On February 9, 1949, it entered into a 
contract with San Gabriel for the installation of 
waterlines to the tract. For the installation of such 
facilities, Rex agreed to and did pay to San Gabriel 
the sum of $14,707.20. San Gabriel agreed to repay 
such payment within a ten-year period from the 
date on which installation of the facilities was com- 
pleted, which was April 22, 1949. Such repayment 
was to be made from 35 per cent of the gross reve- 
nues derived by it from the sale of water. By Octo- — 
per 25, 1950, San Gabriel had repaid $949.02 of 
such sum. All of the houses constructed on the tract 
were sold by March 16, 1950. 

On its income tax return for the period February 
4, 1949 to January 31, 1950, Rex included $12,- 
658.61 of the amount paid to San Gabriel as a part 
of the cost of houses sold by it during such period. 
On its return for the fiscal period ended October 
25, 1950, it included $1,265.12 of such payment as a 
part of the cost of houses sold by it during such 
period. In determining the deficiencies herein, re- 
spondent disallowed the inclusion of such sums as a 
part of the cost of the houses sold. 

Upon the dissolution of Rex on October 25, 1950, 
petitioners Albert Gersten and Myron P. Beck each 
received the sum of $1,158.84 in cash, a 50 per cent 
interest in certain real property having a fair mar- 
ket value of $215,350, and a 50 per cent interest m 
Rex’s contract with San Gabriel. Gersten and Beck 
did not assign any value to the interest received in 
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such contract in computing the amount. of capital 
gain realized on the dissolution of Rex. Respondent 
determined that the contract had a fair market 
value of 50 per cent of the amount which remained 
unpaid on October 25, 1950, or $7,132.68, and ac- 
cordingly increased the amount of capital gain real- 
ized by them on Rex’s distribution of its assets to 
them. Such contract had a fair market value at the 
time of Rex’s dissolution, equal, at least, to the 
amount determined hy the respondent. 

Lawrence Land Company. Lawrence Land Com- 
pany, hereinafter referred to as Lawrence, was a 
California corporation, incorporated on March 25, 
1949, and dissolved on or about December ol, 1950. 
The stock of the corporation was owned as follows: 


Albert Gersten 40 Per cent 
Myron P. Beck 50 7 
Milton Gersten Wy eee 


Lawrence acquired a parcel of land which it subdi- 


vided into lots on which it constructed and sold 
houses. On January 26, 1950, it entered into a con- 
tract with San Gabriel for the installation of water- 
ines to the tract. Such contract was modified by a 
subsequent contract entered into on February 14, 
1950. Under the contract, as modified, Lawrence 
agreed to and did pay to San Gabriel the swn of 
$31,021. San Gabricl agreed to repay such sum 
Within a ten-vear period from the date on which 
mstallation of the facilities was completed, which 
Was March 29, 1950. Such repayment was to he 
made from 35 per cent of the gross revenue re- 
ceived from the sale of water to consumers. All of 
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the houses which Lawrence constructed on the tract 
were completed and sold by December 11, 1950. On 
its return for the fiscal period March 1, 1950 to De- 
cember 31, 1950, Lawrence included the sum of 
$31,021 paid to San Gabriel as a part of the cost of 
the houses sold. In determining the deficiencies 
herein, respondent disallowed the inclusion of the 
payment to San Gabriel. No repayments were paid 
by San Gabriel to Lawrence prior to Lawrenece’s 
dissolution on December 31, 1950; but payments 
commenced to be made on March 1, 1951. On De- 
cember 31, 1950, Lawrence distributed to petitioner 
Albert Gersten the sum of $78,382.40, and an undi- 
vided 40 per cent interest in certain real property, 
which interest had a fair market value of $29,840, 
and a 40 per cent interest in the contract, as modi- 
fied, with San Gabriel. It distributed to petitioner 
Myron P. Beck cash in the amount of $97,978, a 50 
per cent interest in certain real property, which 
interest had a fair market value of $37,300, and a 
50 per cent interest in Lawrence’s contract with 
San Gabriel. It distributed to petitioner Milton 
Gersten the sum of $19,595.59, a 10 per cent inter- 
est in certain real property, which interest had a 
fair market value of $7,460, and a 10 per cent inter- 
est in the contract with San Gabriel. Albert Ger- 
sten, Beck, and Milton Gersten did not assign any 
value to the interest received in such contract m 
computing the amount of capital gain realized on 
the dissolution of Lawrence. Respondent deter- 
mined that the contract had a fair market value of 
$15,301.96 on December 31, 1950, and accordingly 
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increased the amount of capital gain realized by 
them on Lawrence’s distribution of its assets to 
them. Lawrence’s contract with San Gabriel had a 
fair market value at the time of its dissolution, 
equal, at least, to the amount determined by the 
respondent. 

The trade or business of Richard was substan- 
tially similar to the trade or business of Lawrence. 

Petitioner Albert Gersten and one Theodore Rob- 
bins each owned 50 per cent of the outstanding cap- 
ital stock of a corporation, Homes Beautiful, Ine. 
Upon the dissolution of such corporation, each 
stockholder received assets in an amount exceeding 
$44,721.60. In a proceeding before this Court, 
Homes Beautiful, Inc., was adjudged liable for defi- 
ciencies in its income taxes. The amount of such 
deficiencies and interest thereon was $44,721.60. 
Petitioner Albert Gersten paid $40,000 of such sum 
in December 1947 as a transferee of the corpora- 
tion’s assets and the remaining $4,721.60 on April 
9, 1949. Of such payment in 1949, $3,460.47 was 
applied by the collector to principal and $1,261.13 
to interest. Theodore Robbins was insolvent on 
April 5, 1949. 

On the joint returm which Albert and Lucille 
Gersten filed for 1949, they deducted in full the 
$4,721.60 payment made in that year. The respond- 
ent determined that. one-half of the total payment, 
in the amount of $2,360.80, was a payment on be- 
half of Theodore Robbins and was deductible as a 
nonbusiness bad debt under the provisions of sec- 
tion 23 (k) (4) of the Code of 1939; that $1,730.23 
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represented petitioner Albert Gersten’s liability as 
a transferee of the assets of Homes Beautiful mlmes 
and was deductible as a long-term capital loss; and 
that the remaining $630.57 was deductible by him 
as interest under section 23 (b). 

On April 3, 1950, petitioner Lucille Gersten ob- 
tained an interlocutory decree of divorce from peti- 
tioner Albert Gersten in an action filed in the Supe- 
rior Court of the State of California in and for the 
County of Los Angeles. On November 2, 1950, pett- 
tioner Albert Gersten obtained a final decree of di- 
vorce from Lueille Gersten in the First Civil Court 
of the State of Chihuahua of the Republic of Mex- 
ico, sitting at Juarez. On the same date he married 
Bernice Anne Gersten in Juarez. The California 
interlocutory decree was not final on the date of the 
Mexican divorce and marriage. At all times during 
the year 1950, petitioner Albert Gersten and Ber- 
nice Anne Gersten were residents and domiciliaries 
of the State of California. 


Opinion 

Turner, Judge: The first issue raised in the pro- 
ceedings js whether the payments which the four 
corporations, Richard, Whittier, Rex and Lawrence, 
made to San Gabriel were properly included by 
such corporations in computing the cost of the 
houses which they constructed and sold. The re- 
spondent determined that the amounts paid to San 
Gabriel were not properly includible by the cor- 
porations in computing their cost of goods sold he- 
cause all such payments were repayable. Petition- 
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ers, on the other hand, argue that the hiability of 
each of the corporations to pay for the installation 
of the water facilities was fixed and absolute; and 
that despite whatever possibility there was of a re- 
payment of part or all of the amounts paid, the 
payments were none the less properly includible in 
computing the cost of the houses sold. 

In Colony, Inc., 26 T. C. 30, we had much the 
same question as here.‘ There the corporate tax- 
payer, which was engaged in the business of sub- 
dividing tracts of land and selling lots, made pay- 
ments to utility companies for the installation of 
gas and electric service under contracts which called 
for the repayiment of the amounts paid, such repay- 
ments to he made by payment of a specified amount 
for each new customer who purchased service from 
the gas company’s mains or connected to the elec- 
tric company’s lines. The repayments were to be 
made only for a period of either five or ten years 
from the date of the contract. The Commissioner 
took the position that the taxpayer was not entitled 
to inchide any part of the payments so made to the 
utility companies as a part of the cost of the lots 
which it sold during the taxable years, because of 
the possibility that all or a part of such paymenis 
might be repaid. We concluded that the determin- 
ing factor was that the taxpayer had made uncondi- 
tional payments to the utility companies in order to 
obtain service from them for the purchasers of its 


*Colony, Inc., was affirmed ... F. 2d ... (April 
22, 1957), but there was no appeal on the compar- 
able question herein. 
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lots. We held that the payments were thus closely 
related to the sale of the lots and that the taxpay- 
er’s income from such sales would be more clearly 
reflected if a pro rata portion of the payments 
which it made to the utility companies was ineluded 
in its basis for determining the gain or loss on each 
lot sold. 

We see no distinguishing difference in that case 
and the one before us here. It is true that there 
the repayments were measured by a fixed sum to be 
paid for each new customer who purchased service 
from the utility companies, while here the payments 
depended upon the amount of water sold by San 
Gabriel in the various subdivisions. But in both 
cases the controlling facts were that the corpora- 
tions made unconditional payments to provide util- 
ity service for the subdivisions, and such payments 
were directly related to the property sold. We 
therefore conclude that the payments which the four 
corporations here made were a proper item to be 
included in computing the cost of the property — 
which they sold. 

The second issue is whether each of the water 
contracts which petitioners Albert Gersten, Milton 
Gersten and Myron P. Beck received from the cor- 
porations upon their dissolution had a fair market 
value at that time. The individual petitioners did 
not report any value for such contracts in comput- 
ing the amount of gain realized by them upon the 
distribution of corporate assets. The respondent 
determined that each contract. had a fair market 
value, and accordingly increased the amount of 
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gain reported by the individual petitioners from 
the distribution of such assets to them. 

The petitioners contend that the contracts had 
no ascertainable fair market value at the time the 
corporations were dissolved, and citing Burnct vy. 
Logan, 283 U. 8. 404; Westover v. Smith, 173 F. 
2d $0; and Commissioner v. Carter, 170 F. 2d ics 
affirming 9 T. C. 364, argue that the distribution in 
liquidation did not as to those contracts result in 
closed transactions and, as a consequenee, that no 
amounts were to be attributed to the contracts at 
the times of liquidation, but that the payments 
from San Gabriel subsequent to the dissolutions 
were to be reported as capital gains as received. 

The evidence shows that each of the contracts 
did have a fair market value at the time the cor- 
porations were dissolved, and we have so found. 
None of the contracts were as much as three years 
old at the time of distribution, and the payments 
under them had commenced on all except the Law- 
rence contract. They began on that one shortly 
thereafter. All houses had been completed and sold 
by the time each corporation dissolved. Expert 
witnesses testified that contracts, similar to those 
here, were bought and sold, and that one might 
expect to receive as much as 70 per cent of the 
total original payment on such similar contracts. 
There was testimony to the effect that a proposed 
freeway would cross the subdivision developed by 
Lawrence. No showing, however, was made that 
the plans for the freeway route were finaly or if 
adopted, the extent to which the occupancy of the 
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houses within the area would be affected during 
the repayment period. Neither was there any show- 
ing that petitioners would or would not have a 
elaim for compensation, if and when their rights 
to repayment might be destroyed as a result of the 
building of the freeway. 

The record, in our opinion, amply sustains the re- 
spondent in his determination of fair market value, 
and we have so found in our findings of fact. 

In Westover v. Smith, supra, and Commissioner 
+ Came supra, thew facts sere that contractual 
rights received upon the dissolution of the cor- 
poration had no ascertainable fair market value. 
Here the facts are otherwise. See Pat O’Brien, 
Portia, 376. 

The third issue is as to the deductibility of $4,- 
721.60 paid by Albert Gersten in 1949, in satisfac- 
tion of Federal tax liabilities of Homes Beautiful, 
Inc., a dissolved corporation, of which he had 
owned 50 per cent of the capital stock and had 
received 50 per cent of the assets in liquidation. 
The remainder of the stock had been owned by 
Theodore Robbins, who likewise had received 950 
per cent of the assets of the corporation upon liqui- 
dation. The payment of $4,721.60 represented a 
final payment by Gersten, as transferee, of tax and 
interest. owing by Homes Beautiful, Ine. He had 
previously paid $40,000 in 1947, and presumably 
had not been reimbursed by Robbins for any part 
thereof. It is stipulated that Robbins was insolvent 
at the time of the final payment in 1949. 

On the joint return ‘filed by Albert and Lucille 
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Gersten for 1949, they deducted the above, $4,721.60 
in full. The respondent in his determination treated 
the payment as having been made by Gersten one- 
half for his own account and the remainder for the 
account of Robbins. He further determined that 
the $2,360.80 treated as having been paid on behalf 
of Robbins was a nonbusiness bad debt, deductible 
as a short-term capital loss under section 23 (kk) (4) 
of the Internal Revenue Code of 1939. Of the 
$2,360.80 treated as having been paid by Gersten 
on his own behalf, he allowed in full the deduction 
of $630.57, as representing one-half of the amount 
which was interest. The remaining $1,730.23 was 
determined to have been a long-term capital loss 
under the provisions of section 171 and subject, for 
deduction purposes, to the limitations of that sec- 
tion. 

Taking the position that Robbins had contrib- 
uted no amount to the tax payments made as trans- 
ferce of Homes Beautiful, Ine., and relying on Fox 
vy. Commissioner, 190 F. 2d 101, reversing 14 T. ©. 
2160, and Pollak vy. Commissioner, 209 F. 2d OT, 
reversing 20 T. C. 376, it is the petitioner’s conten- 
tion that as a guarantor he had been ealled upon 
to pay the principal obligation of an insolvent 
debtor, and that the resulting loss, under the cases 
cited, was a loss incurred in a transaction entered 
into for profit, within. the meaning of section 23 (e) 

(2), and as such, was deductible in full. On brief, 
the respondent now takes the position that the en- 
tire $4,721.60 is to be regarded as having been paid 
by Gersten for his own account, that $1,261.13 of 
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the amount paid was interest, deductible by Gersten 
in full, and under Arrowsmith v. Commissioner, 
344 U. S. 47, the remaining $3,460.47 was a long- 
term capital loss, which, for purposes of deduction, 
is subject to the limitations thereon. 

That the Fox and Pollak cases do not represent 
sound law has recently been settled by the Supreme 
Court in Putman v. Commissioner, 352 U. 8. 82, 
and it follows that petitioner’s claim that the loss 
sustained upon the payment in 1949 was a loss in- 
curred in a transaction entered into for profit 
under section 23 (e) (2) is not well taken. It also 
follows, from the pronouncements of the Supreme 
Cot in the Putnam case, that such portion of the 
payment as was made by Gersten on behalf of Rob- 
bins, and for which he had a claim against Rob- 
bins, was a nonbusiness bad debt, deductible as a 
short-term loss under section 23 (k) (4). 

As to that portion of the payment which repre- 
sented a satisfaction of Gersten’s own liability as 
transferee of Homes Beautiful, Inc, Arrowsmith 
y. Commissioner, supra, is controlling, and the loss 
sustained was a long-term capital loss. 

Whether or not the 1949 payment was in total 
amount a payment on Robbins’ behalf, as petitioner 
contended in seeking application of section 23 (e) 
(2), or represented payments on behalf of both Ger- 
sten and Robbins in equal amounts, as the respond- 
ent determined, presents a question more difficult 
of solution. We are not advised as to the circum 
stances relating to the payment of the $40,000 in 
1947. The record does not show whether it was 


| 
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made by Gersten with or without some understand- 
ing between him and Robbins. We are only advised 
that he paid the full $40,000 in 1947, and that at 
the time of making the final payment in 1949, 
Robbins was insolvent. The record being as it is, 
we have found no sound basis for disturbing the 
respondent’s determination herein, under which he 
treated one-half of the $4,721.60 as having heen 
paid by Gersten for his own account and the other 
half on account of Robbins. The respondent’s de- 
termination is accordingly sustained. 

The fourth issue is whether petitioner Albert 
Gersten, and Bernice Anne Gersten, whom he mar- 
ried at Juarez, Mexico, in 1950, were entitled to 
file a joint income tax return for such year. The 
respondent has determined that Albert Gersten was 
not legally married to Bernice Anne Gersten dur- 
ing 1950 and that they therefore were not entitled 
to file a joint return as husband and wife, as per- 
mitted by section 51 (b) of the 1939 Code. ? 

Albert Gersten contends, first of all, that the re- 
spondent has neither the function nor the right to 
challenge the validity of the marriage relationship. 
We think that argument without merit. Section 


"See. 51. Individual Returns. 
ee %® € 

(b) Husband and Wife.— 

(1) In General.—A husband and wife may make 
a single return jointly. Such a return may be made 
even though one of the spouses has neither ¢Toss 
income nor deductions. If a joint return is made 
the tax shall be computed on the ageregate income 
and the liability with respect to the tax shall be 
joint and several. 
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51 (b) provides that a husband and wife may make 
a single return jointly. Obviously, the respondent 
has not only the right but the duty of determining 
whether a man and woman who file a jointerermem 
are, in fact, legally married and entitled to file such 
a return under the provisions of the statute. This 
was made clear in Marriner 8. Heeles, 19 TCs; 
affd. 208 F. 2d 796; and Commissioner v. Ostler, 
937 F. 2d 501, affirming a Memorandum Opinion of 
this Court filed July 25, 1955. 

We said, in Marriner S. Eccles, supra, that mar- 
riage, its existence and dissolution, is particularly 
within the province of the states. Hence, we look 
to the law of the State of Califernia, the residence 
and domicile of both Albert Gersten and of Bernice 
Anne Gersten, to deterraine if a valid marriage 
existed between them on December 31, 1950. 

Albert Gersten has shown that his second mar- 
riage in Mexico was formally solemnized. Under 
California law, wpon such a showing, a second 
marriage is presumed legal and the former mar- 
viage is presumed dissolved. Such presumption, 
however, is overeome hy evidence showing that the 
former spouse was living and that neither a divorce 
nor an annulment was ever procured. Goff v. Goff, 
52 Cal. App. 2d 23, 125 Pace. 2d $48; Clendenning Y. 
Parker, 69 Cal. App. 685, 281 Page. 765. No sug- 
gestion was made here that Lucille Gersten was 
not living on the date of Albert’s marriage td) 
3ernice, and we know that the California inter- 
locutory deeree whieh she obtained had not become 
fnal on that date. 


Commissioner of Internal Revenue 89 


Section 150.1 of the Civil Code of California pro- 
vides: 


$150.1 Foreign divorce of parties domiciled in 
state; effect 


A divorce obtained in another jurisdiction shall 
be of no force or effect in this State, if both par- 
ties to the marriages were domiciled in this State at 
the time the proceeding for the divorce was com- 
menced. 


Under California law, actual domicile is neccs- 
sary to give a court jurisdiction for divorce pro- 
cedings, and where there is no domicile there ean 
be no valid divorce. In re McNutt’s Tistate, 36 Cal. 
App. 2d 542, 98 Pac. 2d 253. The State of Cali- 
fornia was a legitimate party involved in any di- 
vorce proceedings between Albert and Lucille 
Gersten, and its courts have sole and exclusive 
jurisdiction over the marriage status of those domi- 
ciled within its boundaries, as all three parties 
bere concerned were. Foreign divorcee decrees ob- 
tained on assumed residence are not in good faith 
and are open to attack in the state of true matri- 
monial domicile. Kegley v. Kegley, 16 Cal. App 
2d 216, 60 Pac. 2d 482: Roberts v. Roberts, 81 Cal. 
App. 2d 871, 185 Pac. 2d 381. The divorce which 
Albert obtained in Mexico therefore was of no 
force and effect in California, since it was obtained 
through assumed residence. In re Davis’ Estate, 
38 Cal. App. 2d 579, 101 Pac. 2d 761. 


The Civil Code of California, Section 61, pro- 
vides: 
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§ 61. Bigamous and polygamous marriages; ex- 
ceptions, absentees 


A subsequent marriage contracted by any person 
during the life of a former husband or wife of such 
person, with any person other than such former 
husband or wife, is illegal and void from the begin- 
ning, unless: 


1. The former marriage has been annulled or 
dissolved. In no case can a marriage of either 
of the parties during the life of the other, be valid 
in this state, if contracted within one year after 


De eee 
the entry of an interlocutory decree in a proceed- 
THe OY Oe a 
ing for divorce. [Hmphasis added. | 
a ee 


We think it clear, under the express provisions 
of the California Code, that Albert and Bernice, 
who were both residents of the State throughout 
1950, were in no position to marry until such time 
as Albert became finally divorced from his wife, 
Lucille. The marriage between Albert and Bernice 
was specifically prohibited by section 61, and void 
from the beginning. In re Elliott’s Estate, 165 Cal. 
go, 132 Pac. 439; In re Gregorson’s Estate, 160 
Cal. 21, 116 Pac. 60; Parmann y. Parmann, 56 Cal. 
Epp. 2d 67, 132 Pac. @d 851; Peoples Little, 48 
Cal. App. 2d 797, 107 Pac. 2d 634; Vickers v. State 
Bar of California, 32 Cal. App. 2d 247, 196 Pae. 2d 
10. 


We therefore conclude that the respondent cor- 
rectly determined that petitioner Albert Gerste 
and Bernice Anne Gersten were not legally mar- 
ried on December 31, 1950 and were not entitled 
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to file a joint Federal income tax return for such 
year. 

The fifth and final issue raised herein is whether 
the business of J. Richard Company was substan- 
tially similar to the trade or business of Lawrence 
Land Company, within the meaning of section 430 
(e) (2) (B) Gi) of the 1939 Code,® for purposes 
of computing its excess profits tax hability for its 
fiscal period March 1, 1950 to December Bl 1950 


* Section 430. Imposition of Tax. 
* %& © * 


(e) New Corporations.— 
* ¥ &£ * ¥ 


(2) First five taxable years.—For the purpose of 
this subsection— 
%¥ %& & ¥ 

(B) The taxpayer shall be considered to have 
been in existence and to have had taxable years for 
any period during which it or any corporation de- 
scribed in any clause of this subparagraph was in 
existence, and the taxpayer shall be considered to 
have commenced business on the earliest date on 
Which it or any such corporation commenced busi- 
ness: 

* * * & 

(1) Any corporation if a group of not more 
than four persons who control the taxpayer at any 
time during the taxable year also controlled such 
corporation at any time during the period begin- 
ning twelve months preceding their aequusition of 
control of the taxpayer and ending with the close 
of the taxable year; but only if at any time during 
such period (and while such persons controlled such 
corporation) such corporation was engaged in a 
trade or business substantially similar to the trade 
or business of the taxpayer during the taxable year. 
For the purpose of this clause, the term ‘‘control’’ 
means the ownership of more than 50 per centum 
of the total combined voting power of all classes 
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Section 430 imposed an excess profits tax on the 
income of corporations for each taxable year ending 
after June 30, 1950, and beginning before January 
1, 1954. Subsection (e) of such section imposed a 
lesser rate of tax in the case of corporations which 
commenced business after July 1, 1945, and whose 
fifth taxable year ended after June 30, 1950. The 
rates of tax so provided were as follows: [First and 
second year, 5 per cent; third year, 8 per cent; 
fourth year, 11 per cent; fifth year, 14 per cent. 
For purposes of determining a corporation’s years 
of existence, the subsection provided that, to the 
actual number of years which a new corporation 
had been in existence, there was to be added the 
years prior to its incorporation in which any other 
corporation had been in existence, if such old cor- 
poration was engaged m a trade or business sub- 
stantially similar to the trade or business of the 
new corporation, and if such old corporation was 


controlled by not more than four persons who also 
in, 


of stock entitled to vote, or more than 90 per 
centum of the total value of shares of all classes 
of stock. A person shali not be considered a mem- 
ber of the group referred to in this clause unless 
during the period referred to in this clause he owns 
stock in such corporation at a time when the mem- 
hers of the group control such corporation and he 
owns stock in the taxpayer at a time when the 
members of the group control the taxpayer. For 
the purpose of this clause, the ownership of stock 
shall be determined in accordance with the provi- 
sions of section 503, except that constructive owner- 
ship under section 503 (2) (2) shall be determined 
only with respect to the individual’s spouse and 
minor children. 
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controlled the new corporation. Lawrence Land 
Company was incorporated on March 25, 1949, and 
dissolved on December 31, 1950. In computing its 
excess profits tax liability under section 430, it 
claimed that 1t was a second year corporation 
within the meaning of the statute. J. Richard 
Company was incorporated on July 10, 1947, and 
dissolved on June 22, 1950. Respondent deter- 
mined that since Albert Gersten and Myron P. 
Beck owned all of its stock, and since they and 
Milton Gersten owned all of Lawrence’s stock, and 
since J. Richard Company’s business was substan- 
tially similar to that of Lawrence, that the years 
of J. Richard Company’s existence prior to the 
incorporation of Lawrence must be added to those 
of Lawrence for the purposes of section 4380 (e) 
(2) (B) Gi), and that Lawrence was therefore in 
its fourth taxable year rather than its second. 

We think the respondent’s determination was 
correct. Obviously, both corporations were engaged 
in the subdividing of tracts of land and in the con- 
struction and sale of houses, which we are satis- 
fied was substantially the same ‘‘trade or business’’ 
within the meaning of the statute. The petitioner 
attempts to find support for a contrary conclusion 
in the language of the report of the Senate Com- 
mittee on Finance, S. Rept. No. 781, 82d Cong., Ist 
Sess. (1951), p. 73. The report states: 

These special eciling rates available to new 
corporations in their period of development are 
not to be available to new corporations created 
as the result of either a tax-free reorganization 


94 Albert Gersten, et al., vs. 


or a taxable transaction of the type where, 
under your committee’s action, the purchasing 
corporation would be entitled to base its income 
eredit on the earnings experience of the prede- 
cessor. Your committee believes that such cor- 
porations do not truly represent ‘new busi- 
i a 


It further states, however, “They [special eeiling 
rates] are also denied new corporations which are : 
controlled by persons owning an old corporation 
engaged in the same business through old corpora- 
tions.” We think the language of the statute itself 
so clear that no resort need be had to its history — 
in interpreting what it means. But certainly the 
committee report above referred to does not sup- 
port a result contrary to the one which we reach 
here. The businesses of the two corporations were 
not only similar, but, to our way of thinking, iden- 
tical. We conclude that the respondent correctly 
determined that Lawrence Land Company was in 
its fourth taxable year within the meaning of the 
statute. 


Decisions will be entered under Rule 50. 


Served and Entered June 28, 1957. 
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Tax Court of the United States 
Washington 
Docket No. 51226 


ALBERT GERSTEN, Petitioner, 


Vv. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent. 
DECISION 


Pursuant to the Findings of Fact and Opinion of 
the Court filed June 28, 1957, the parties on Octo- 
ber 25, 1957, having filed an agreed computation 
of the tax involved, it is 


Ordered and Decided: That. there is a deficiency 
in income tax for the taxable year 1950 in the 
amount of $7,847.90. 


Entered: Oct. 30, 1957. 


[Seal] /s/ BOLON B. TURNER, 
Judge. 


Served and Entered Oct. 31, 1957. 
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Tax Court of the United States 
Washington 


Docket No. 51228 


MYRON P. BECK and ANN H. BECK, 
Petitioners, 
¥. 


COMMISSIONER OF INTERNAL REVENUL,®@ 
Respondent. 
DECISION 


Pursuant to the Findings of Fact and Opinion 
of the Court filed June 28, 1957, the parties on | 
October 25, 1957, having filed an agreed computa- 
tion of the tax involved, it is 


Ordered and Decided: That there are deficien- 
cies in income tax for the taxable years 1949 and | 
1950 in the respective amounts of $1,340 and $5,- | 
254.68. 


Entered: Oct. 30, 19957. 


[Seal] /s/ BOLON B. TURNER, 
Judge. 


Served and Entered Oct. 31, 1997. 
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Tax Court of the United States 
Washington 


Docket No. 51229 


MILTON GERSTEN and MARY GERSTEN, 
Petitioners, 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the Findings of Fact and Opinion 
of the Court filed June 28, 1957, the parties on 
October 25, 1957, having filed an agreed computa- 
tion of the tax involved, it is 


Ordered and Decided: That there is a deficiency 
in income tax for the taxable year 1950 in the 
amount of $1,984.73. 


Entered: Oct. 30, 1957. 


[Seal ] /s/ BOLON B. TURNER, 
Judge. 


Served and Entered Oct. 31, 1957. 
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[Title of Tax Court and Docket No. 51226. ] 


PETITION FOR REVIEW OF DECISION 
OF TAX COURT 


Comes Now petitioner Albert Gersten and peti- 
tions for a review of the decision of the Tax Court 
rendered in the above entitled matter, and alleges 
as follow: 

ah 

The above entitled proceeding involves the peti- 

tioner’s income taxes for the year 1950. 


The questions presented are as follows: 


(a) Whether certain contracts, assigned and dis- 
tributed to petitioner upon the dissolution Gt (cers 
tain corporations of which he was a stockholder, 
respectively had or had not ascertainable fair mar- 
ket values on the date of such distribution, for the 
purpose of determining petitioner's capital gain on 
the dates of the final liquidations, respectively, of 
said corporations. 


Tt was the decision of the Tax Court that on the 
respective dates of said distributions, such contracts 
did have respective ascertainable fair market values 
to the extent determined by respondent, and to 
that extent were required to be included in the 
computation of petitioner’s gain; and 


(b) Whether, during the year 1950, petitioner 
was or was not, under California law, married to 
Bernice Ann Gersten and accordingly, whether or 
not petitioner and Bernice Ann Gersten were en- 
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titled to file a joint return as husband and wife, as 
permitted by Section 51 (b) of the Internal Rev- 
enue Code of 1939. 


It was the decision of the T’ax Court that in 
1950, petitioner and Bernice Ann Gersten were not 
legally married under California Jaw and therefore 
were not entitled to file a joint Federal income tax 
return for such year. 

II. 

The review is sought before the United States 

Court of Appeals for the Ninth Cireuit. 


ITI. 

At all times herein mentioned, petitioner has re- 
sided and now resides in the County of Los Ange- 
les, State of California, and filed his income tax 
return for the year involved with the Collector of 
Internal Revenue at Los Angeles, California. 


The place where the office of said Collector (now 
Director) of Internal Revenue at Los Angeles is 
located is within the Circuit of the United States 
Court of Appeals for the Ninth Cireuit, and said 
Court is the court having jurisdiction of a review 
of the decision of the Tax Court herein under the 
provisions of Sec. 7482 (a) of the Internal Revenue 
Code of 1954, and venue under Sec. 7482 (b) of 
said Internal Revenue Code. 

The decision of the Tax Court was entered Octo- 
ber 30, 1957. The time for filing a Petition for 
Review will therefore expire January 28, 1958, 
under Sec. 7483 of the Internal Revenue Code of 
1954. 
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Wherefore, your petitioner prays that a review 
be had of the decision of the Tax Court rendered 
in the above entitled matter, and that upon such 
review said decision be reversed. 


Respectfully submitted, 


/3/ JACOB SHEARER. 
Of Counsel: 
TANNENBAUM, STEINBERG & 
SHEARER. 


Affidavit of Mailing Attached. 
[Endorsed]: T.C.U.S. Filed Jan. 24, 1958. 


[Title of Tax Court and Docket No. 51228.] 


PETITION FOR REVIEW OF DECISION 
OF TAX COURT 


Come Now petitioners Myron P. Beck and Ann 
H. Beck, and petition for a review of the decision 
of the Tax Cowrt rendered in the above entitled 
matter, and allege as follows: 


iL. 

The above entitled proceeding involves the peti- 
tioners’ income taxes for the year 1950. 

The question presented is whether certain con- 
tracts, assigned and distributed to petitioner Myron 
P. Beck upon the dissolution of certain corpora- 
tions of which petitioner was a stockholder, respec- 
tively had or had not ascertainable fair market | 
values on the date of such distribution, for the — 
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purpose of determining petitioner’s capital gain on 
the dates of the final liquidations, respectively, of 
said corporations. 

It was the decision of the Tax Court that on 
the respective dates of said distributions, such con- 
tracts did have respective ascertainable fair market 
values to the extent determined by respondent, and 
to that extent were required to be included in the 
computation of petitioner’s gain. 


TI. 
The review is sought before the United States 
Court of Appeals for the Ninth Cireuit. 


1EEL. 

At all times herein mentioned, petitioners have 
resided and now reside in the County of Los Ange- 
les, State of California, and filed their income tax 
return for the year involved with the Collector of 
Internal Revenue at Los Angeles, California. 

The place where the office of said Collector (now 
Director) of Internal Revenue at Los Angeles is 
located is within the Cireuit of the United States 
Court of Appeals for the Ninth Civeuit, and said 
Court is the court having jurisdiction of a review 
of the decision of the Tax Court herein under 
the provisions of See. 7482 (a) of the Internal 
Revenue Code of 1954, and venue under Sec. 7482 
(b) of said Internal Revenue Code. 

The decision of the Tax Court was entered Octo- 
her 30, 1957. The time for filing a Petition for 
Review will therefore expire January 28, 1958, 
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under Sec. 7483 of the Internal Revenue Code of 
1954. 

Wherefore, your petitioners pray that a review 
be had of the decision of the Tax Court rendered 
in the above entitled matter, and that upon such 
review said decision be reversed. 


Respectfully submitted, 
/s/ JACOB SHEARER. 
Of Counsel: 
TANNENBAUM, STEINBERG & 
SHEARER. 


Affidavit of Service by Mail Attached. 
[Endorsed] : T.C.U.S. Filed Jan. 24, 1958. 


[Title of Tax Court and Docket No. 51229. | 


PETITION FOR REVIEW OF DECISION 
OF TAX COURT 


Come Now petitioners Milton Gersten and Mary 
Gersten, and petition for a review of the decision 
of the Tax Court rendered in the above entitled 
matter, and allege as follows: 


ile 

The above entitled proceeding involves the peti- 
tioners’ income taxes for the year 1950. 

The question presented is whether certain con- 
tracts, assigned and distributed to petitioner Milton 
Gersten upon the dissolution of certain corpora- 
tions of which petitioner was a stockholder, respec- 
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tively had or had not ascertainable fair market 
values on the date of such distribution, for the pur- 
pose of determining petitioner’s capital gain on 
the dates of the final liquidations, respectively, of 
said corporations. 


It was the decision of the Tax Court that on the 
respective dates of said distributions, such contracts 
did have respective ascertainable fair market val- 
ues to the extent determined by respondent, and to 
that extent were required to be included in the 
computation of petitioner’s gain. 


JOG 
The review is sought before the United States 
Court of Appeals for the Ninth Circuit. 


Ti. 

At all times herein mentioned, petitioners have 
resided and now reside in the County of Los Ange- 
les, State of California, and filed their income tax 
return for the year involved with the Collector of 
Internal Revenue at Los Angeles, California. 


The place where the office of said Collector (now 
Director) of Internal Revenue at Los Angeles is 
located is within the Circuit of the United States 
Court of Appeals for the Ninth Circuit, and said 
Court is the court having jurisdiction of a review 
of the decision of the Tax Court herein under the 
provisions of Sec. 7482 (a) of the Internal Rev- 
enue Code of 1954, and venue under Sec. 7482 (b) 
of said Internal Revenue Code. 
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The decision of the Tax Court was entered Octo- 
ber 30, 1957. The time for filing a Petition for 
Review will therefore expire January 28, 1958, 
under Sec. 7483 of the Internal Revenue Code of 
1954. 


Wherefore, your petitioners pray that a review 
be had of the decision of the Tax Court rendered 


in the above entitled matter, and that upon such 
review said decision be reversed. 


Respectfully submitted, 


/s/ JACOB SHEARER. 
Of Counsel: 
TANNENBAUM, STEINBERG & 
SHEARER. 


Affidavit of Service by Mail Attached. 
[Mndorsedj- 1 ©.2s. Piledadan, 24, 1053. 


[Title of Tax Court and Docket Nos. 51226 to 
51242, incl. ] 


STIPULATION OF FACTS 


It Is Hereby Stipulated and Agreed, by and be- 
tween the parties hereto, by their respective coun- 
sel, that the facts hereinafter stated shall be taken 
as true, provided, however, that upon the trial of 
this case either party hereto shall have the right to 
(a) introduce other and further evidence not incon- 
sistent with the facts herein stipulated; and (hb) 
object to the materiality of any fact herein stipu- 
lated. 
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J. Richard Co. 
Docket—none 
1. J. Richard Co. was incorporated July 10, 
1947 and dissolved on or about June 22, 1950. The 
corporation’s voting stock was owned during the 
entire period by Albert Gersten 50% and Myron 
Beck 50%. The corporation acquired three tracts of 
Jand, subdivided them, built homes thereon and 
then sold the homes. 


2. J. Richard Co. contracted for the purchase of 
30 acres of land on or about July 17, 1947 and for 
10 acres of Jand on or about August 13, 1947. 
Iserows covering said parcels were closed and con- 
veyances were made to J. Richard Co. on October 
24, 1947 and September 29, 1947. This land became 
tracts No. 14954 and 15062 referred to in Ex. 1 and 
consisted of 196 lots upon which 191 homes were 
built. 


3. The Map of Tract No. 14954 was recorded on 
February 18, 1948, and the first work of any kind 
performed upon said Tract, consisting of grading, 
was commenced on or about that date. The first 
occupancy by a purchaser of a home in said Tract 
was subsequent to December 15, 1948, and all the 
homes were sold by June 1, 1949. 


4. The Map of Tract. No. 15062 was recorded on 
March 17, 1948, and the first work of any kind per- 
formed on said Tract, consisting of grading, was 
commenced on or about that date. The first occn- 
paney by a purchaser of a home in said Tract was 
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subsequent to December 15, 1948, and all of the 
homes were sold by June 1, 1949. 

5. J. Richard Co. acquired 5 acres of land on or 
about February 2, 1948 and 28 acres of land on or 
about December 22, 1948. The total of 33 acres were 
contiguous and became the land included in Tract 
No. 11838 referred to in Ex. 2 and consisted of 163 
lots upon which 163 homes were built. The Map of 
Tract 11838 was recorded on January 19, 1949, and 
the first work performed upon said Tract, consist- 
ing of grading, was commenced on or about that 
date. The first occupancy by a purchaser of a home 
in said Tract was subsequent to June 27, 1949 and 
all of the homes were sold by February 3, 1950. 


6. On December 3, 1947 the contract marked Ex. 
1 was entered into between Albert Gersten on he- 
half of J. Richard Co., and San Gabriel Valley 
Water Co. which concerned the installation of 
water pipe lines to Tracts No. 14954 and 15062. 
This contract is referred to on the books of the 
water company as Job No. 363 W. 


6(a). On December 2, 1948 the contract marked 
Ex. 2 was entered into between Albert Gersten on 
behalf of J. Richard Co., and San Gabriel Valley 
Water Co. which concerned the installation of water 
pipe lines to Tract 11838. This contract 1s Tercera 
to on the books of the water company as Job No. 
447 W., 


7. <A transcript of the 241 ledger of the San 
Gabricl Valley Water Company for Job No. 363 W 
is as follows: 


Commissioner of Internal Revenue 107 


Albert Gersten 
6363 Wilshire Blvd. 
Los Angeles 48, Calif. 


Job No. 363 W—Tract No. 15062-14954—Cont. Date 11/21/47— 
Comp. Date 4/2/48—Expir. Date 11/21/57—Rate: 1/3. 


Date Charges Credits Balance 
23,764.00 23,764.00 

7-19-48 1.98 Zanno2 2 
10-28-48 Sow 23,706.31 
1-24-49 234.55 23,471.76 
5-19-49 Dole i2 23,240.04 
9-15-49 384.69 22,000.00 
11-16-49 615.04. 22,240.31 
2-24-50 500.19 21,740.12 
6-14-50 301.49 21,438.63 
9-26-50 - 428.97 21,009.66 
12-12-50 641.32 20,368.34 
3 all 416.37 19,951.97 
4-15-51 283.35 19,668.62 
8-17-51 453.40 19,215.22 
10-17 637.09 18,578.13 
1-15-52 433.78 18,144.35 
6-24. 183.81 17,960.54 
9-17-52 493.56 17,466.98 
1-19.53 419.53 17,047.45 
4-10-53 608.28 16.439.17 
7-29-53 188.91 16,250.26 
12- 9.53 572.61 15.677.65 
12-29.53 D025 sy Wes sl0) 
4-14.54, 677.42 14,498.08 
6-16-54 238.54 14,259.54 
July 1954 561.41 13,698.13 
Oct. 1954 446.23 13,251.90 
Dec. 1954. 652.64. 12,599.26 


8. A transcript of the 241 ledger of the San 
Gabriel Valley Water Company for Job No. 447 W 
is as follows: 
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Albert Gersten 
6363 Wilshire Blvd. 
Los Angeles 48, Calif. 


Job No. 447 W—Tract No. 11838—Cont. Date 12/2/48—Comp. 
Date 2/28/49—Expir. Date 12/2/58—Rate: 1/3. 


Date Charges Credits Balance 
15,258.00 15,258.00 

9-15-49 295.05 14,962.95 
11-15-49 284.69 14,678.26 
2-24-50 396.00 14,282.20 
6-13-50 301.89 13,980.31 
9-26-50 365.76 13,614.55 
12-12-50 Otoroe 1S ,230:23 
3- 1-51 349.99 12,889.24 
4-15-51 263.11 12.626.13 
8-17-51 A07 27 12,218.86 
10-17 594.69 11,664.17 
1216-52 398.98 12Gane 
6-24 244.78 11,020.41 
9-17-52 203.18 10,817.23 
1-19-53 743.94 10,073.29 
4-10-53 302.14 9,77 1S 
7-29-53 a00.21 ; 9,414.94 
12- 9-53 250.02 9,164.92 
12-29-53 809.80 Ga00.12 
4-14-54 320.64 8,034.48 
6-16-54. 427.03 7,607.45 
July 1954 242.93 7,364.52 
Oct. 1954 Wiel 6,588.71 
Dec. 1954 305.03 6,283.68 


x & &£ & 


13. All 191 homes in Tracts No. 14954 and 15062, 
and 11 of 163 homes in Tract No. 11838 were sold 
by June 30, 1949. The remaining 152 homes in Traet 
No. 11838 were sold by June 30, 1950. 


14. Exclusive of any amounts paid by J. Richard 
Co. to San Gabriel Valley Water Company during 
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its year ended June 30, 1948, J. Richard Co. sus- 
tained losses in said year of $16,641.04. 


15. Upon dissolution and liquidation, J. Richard 
Co. transferred its assets to its stockholders as 
follows: 


(a) To petitioner Albert Gersten the sum of 
$38,202.12 in cash, together with a 50% interest in 
each of the contracts marked Exs. 1 and 2. 


(b) To petitioner Myron Beck the sum of $38,- 
202.12 in cash, together with a 50% interest in each 
of the contracts marked Exs. 1 and 2. 


15(a). J. Richard Company is the same company 
referred to herein as J. Richard Co. 


Whittier Development Co. 
Docket 51239 

16. Whittier Development Co. was ineorporated 
August 20, 1948 and dissolved on or about Decem- 
ber 28, 1950. The corporation was owned during 
the entire period February 28, 1950 to December 
28, 1950, by Albert Gersten 40%, Myron P. Beck 
40% and Milton Gersten 20%. The corporation ac- 
qured two tracts of land, subdivided them, built 

homes thereon and then sold the homes. 


17, On or about March 25, 1949, Whittier Devel- 
opment Co. contracted for the acquisition for the 
parcel of land which it acquired on or about August 
0, 1949. This land became tract No. 15741, referred 
to in Exlnbit 3, and consisted of 241 lots upon 
which 238 homes were built. The map of tract 15741 
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was recorded on August 10, 1949, and the first work 
of any kind performed upon said tract, consisting 
of grading, was commenced in May, 1949. The first 
occupancy by purchaser of a home in said tract was 
subsequent to June 27, 1949, and all of the homes 
were sold by June 7, 1950. 


18. On or about December 17, 1949, Whittier 
Development Co. acquired 10 acres of Jand which 
became tract No. 14001, referred to in Exhibit 4 
and consisting of 53 lots upon which 50 homes were 
built. The map of tract 14001 was recorded on April 
27, 1950, and the first work of any kind performed 
upon said tract, consisting of grading, was com- 
meneed on about that date. The first oceupaney by 
purchaser of a home in said tract was subsequent 
to November 24, 1950, and all of the homes were 
sold by December 15, 1950. 


19. On or about November 29, 1949, a contract 
marked Exhibit 3 was entered into between Whit- 
tier Development Co. and San Gabriel Valley 
Water Company which concerned the installation of 
water pipelines to tract No. 15741. This contract is 
referred to on the books of the Water Company as 
job No. 570 W. 


20. A transcript of the 241 ledger of the San 
Gabriel Valley Water Company for job No. 570 W 
is as follows: 

Whittier Development Company 


6363 Wilshire Blvd. 
Los Angeles 48, Calif. 


Joh No. 570 W—Tract No. 15741—Cont. Date 11/20/49— 
Comp. Date — Expir. Date 4/29/59—Rate 35%. 
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Date Charges Credits Balance 
23,841.00 23,841.00 

2-23-50 29.78 20,0lL 22 
6-14-50 503.34 23,307.88 
9-26-50 396.22 22,911.66 
12-12-50 483.68 22,427.98 
3- 1-51 514.23 21001345 
4-15-51 383.62 21,530.13 
8-17-51 548.08 20,982.05 
10-17 783.46 20,198.59 
1-15-52 50059 19,643.20 
6-24 286.27 19,356.93 
9-17-52 480.51 18,876.42 
1-19-53 769.34 18,107.08 
4-10-53 643.62 17,463.46 
7-29-53 ona.(3 17,086.73 
12- 9-53 603.82 16,482.91 
12-29-53 865.12 T6179 
4.14.54 692.92 14,924.87 
6-16-54 436.76 14,488.11 
July 1954 571.74 13,916.37 
Oct. 1954. 822.43 13,093.94, 
Dec. 1954 660.83 12,433.11 


25. Whittier Development Company is the same 
taxpayer referred to herein as Whittier Develop- 
ment Co. 


26. Upon its dissolution and liquidation Whit- 
tier Development Co. transferred its assets to its 
stockholders as follows: 

(a) To petitioner Albert Gersten the sum of $77,- 
160.26 in cash, together with a 40% interest in each 
of the contracts marked Exhibits 3 and 4. 


(b) To petitioner Myron P. Beck $77,160.27 in 
eash, together with a 40% interest in each of the 
contracts marked Exhibits 3 and 4. 

(c) To petitioners Milton Gersten and Mary Ger- 
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sten the sum of $38,580.13 in cash, together with a 
20% interest in each of the contracts marked Ex- 
hibits 3 and 4. 


(d) To petitioners referred to in (a), (b) and 
(c) a respective 40%, 40%, and 20% interest in a 
refundable deposit. 


Rex Land Co. 
Docket 51230 
27. Rex Land Co. was incorporated February 4, 
1949 and dissolved on or about October 25, 1950. 
The corporation was owned during the entire pe- 
riod by Albert Gersten 50% and Myron Beck 50%. 
The corporation acquired one tract of land, subdi- 
vided it, built homes thereon and then sold the 
homes. In addition, a second tract of land was pur- 
chased which was subdivided and then distributed 
to the stockholders upon dissolution. 


28. Rex Land Co. acquired land on or about 
February 15, 1949 which became Tract No. 11960 
referred to in Ex. 5 and consisted of 138 lots upon 
which 158 homes were built. The map of Tract No. 
11960 was recorded on March 16, 1949, and the first 
work performed upon said Tract, consisting of 
evading, was commenced on or about that date. The 
first oceupaney by a purchaser of a home in said 
Tract was subsequent to September 12, 1949 and 
all of the homes were sold by March 16, 1950. 


29. On February 9, 1949 a contract, marked Ex- 
hibit 5, was entered into between Albeit Gersten on 
behalf of Rex Land Co. and San Gabriel Valley 
Water Company which concerned the installation 
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of water pipelines to Tract No. 11960. This contract 
is referred to on the books of the Water Company 
as Job No. 429 W. 


30. <A transcript of the 241 Ledger of San Ga- 
briel Valley Water Company for Joh No. 429 W is 
as follows: 


Albert Gersten 
6363 Wilshire Boulevard 
Los Angeles 48, California 


Job No. 429 W—Tract No. 11960—Cont. Date 2/9/49—Comp. 
Date 4/22/49—Expir. Date 4/22/49—Rate: 35%. 


Date Charges Credits Balance 
$14,707.20 $14,707.20 
9/16/49 $ 76.59 14,630.61 
12/ 6/49 160.24. 14,470.37 
2/13/50 264.89 14,205.48 
6/13/50 281.75 13,923.73 
9/25/50 165.55 13,758.18 
12712750 435.03 1382285 
ay Wal 315.68 13,007.47 
4/15/51 213.07 12,794.40 
8/17/51 S02 12,487.08 
10/17 442.20 12,044.88 
1/15/52 326.43 11.718.45 
6/24 207.77 11,510.68 
9/17/52 153.07 1ipsarol 
1719753 592.01 10.765.60 
4/10/53 249.69 10,515.91 
7/29/53 309.49 10,206.42 
12/ 9/53 220.21 9.985.21 
12/29/53 646.17 9.339.04 
4/14/54 241.37 9,097.67 
6/16/54 349.43 8,748.24 

July ’54 195.94 8.502.0 
Oct. °54. 623.87 7,928.13 
Dec. 54 228.42 7,700.01 
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36. On or about June 22, 1950 Rex Land Co. 
acquired a pareel of land consisting of approxi- 
mately 12 acres. This real property became Tract 
No. 16553 and was reeorded on October 3, 1950. 
Rex Land Co. subdivided this land into 59 lots and 
installed streets, lights, water and gas. In connec- 
tion with the final liquidation of Rex Land Co., 
Tract No. 16553 was distributed equally to Albert 
Gersten and Myron P. Beck prior to October 25, 
1950. Upon final liquidation, this land had a fair 
market value of $215,350.00. 


37. Upon dissolution and liquidation, Rex Land 
Oo. transferred its assets to the stockholders as 
follows: 


(a) To petitioner Albert Gersten $1,158.84 in 
eash, together with an undivided 50% interest in 
certain real property having a fair market value of 
$107,675.00 and a 50% interest in the contract of 
February 9, 1949, marked Exhibit 5. 


(b) To petitioner Myron P. Beck the sum of 
$1,158.84 in cash, together with an undivided 50% 
interest in certain real property having a fair mar- 
ket value of $107,675.00 and a 50% interest in the 
contract marked Exhibit 5. 


(c) To each of the petitioners referred to in (a) 
and (b), a 50% interest in a State tax claim. 


37a. Rex Land Company is the same taxpayer 
referred to herein as Rex Land Co. 


Commissioner of Internal Revenue 115 


Lawrence Land Co. 
Docket 51233 

388. Lawrence Land Co. was incorporated March 
25, 1949 and dissolved on or about December 31, 
1950. The corporation was owned during the entire 
period by Albert Gersten 40%, Myron Beck 50%, 
and Milton Gersten 10%. The corporation acquired 
a tract of land, subdivided it, built homes thereon 
and then sold the homes. 


39. Lawrence Land Co. contracted for the pur- 
chase of 58.86 acres of Jand on or about May 18, 
1949. This land became tract No. 15650 referred to 
in Exhibits 6 and 7, which consisted of 287 lots 
upon which 285 homes were built. The map of tract 
15650 was recorded on February 15, 1950 and the 
first work of any kind performed upon the tract, 
consisting of grading, was commenced on or about 
that date. The first occupancy by a purchaser of a 
home in said tract was subsequent to August 11, 
1950 and all of the homes were sold by December 
it Lye OOO. 


40. On January 26, 1950 a contract marked Ex- 
hibit 6 was entered into between Lawrence Land 
Co. and San Gabriel Valley Water Company which 
concerned the installation of water pipelines to 
tract 15650. This contract was modified by a con- 
tract dated February 14, 1950, marked Exhibit 7. 
These contracts are referred to on the books of the 
Water Company as job No. 585 W. 


41. <A transcript of the 241 ledger of the San 
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Gabriel Valley Water Company for job No. 585 W 
is as follows: 


Lawrence Land Co. 
6363 Wilshire Blvd. 
Los Angeles 48, Calif. 


Job No. 585 W—Tract No. 15650—Cont. Date 2-14-50—Comp. 
Date 3-29-50—Expir. Date 3-29-60—Rate: 35%. 


Date Charges Credits Balance 
31,021.00 31,021.00 
3- 1-51 957.08 30,063.92 
1-15-52 2,912.56 Zielo le36 
4-10-53 2,692.46 24,458.90 
4-12-54 ols 21,146.47 
Dec. 1954 3,274.50 17.8 717 
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46. Lawrence Land Company is the same tax- 
payer referred to herein as Lawrence Land Co. 


47. Upon its dissolution and liquidation, Law- 
rence Land Co. transferred its assets to its stock- 
holders as follows: 


(a) To petitioner Albert Gersten the sum of $78,- 
382.40 in cash, together with an undivided 40% 
interest in certain real property having a fair mar- 
ket value of $29,840.00 and a 40% interest in the 
contracts marked Exhibits 6 and 7. 


(b) To petitioner Myron P. Beck the sum of 
$97,978.00 in cash, together with an undivided 50% 
interest in certain real property having a fair mar- 
ket value of $37,300.00 and a 50% interest in the 
contracts marked Exhibits 6 and 7. 


(c) ‘To petitioners Milton and Mary Gersten the 
sum of $19,595.59 in cash, together with an undi- 
vided 10% interest in certain real property having 
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a fair market value of $7,460.00 and a 10% interest 
in the contracts marked Exhibits 6 and 7. 
ta Pe 
Albert Gersten—1950 
Docket 51226 

538. On April 3, 1950, Petitioner Lucille Gersten 
obtained an interlocutory decree of divorce from 
Petitioner Albert Gersten in an action filed in the 
Superior Court of the State of California in and 
for the County of Los Angeles, entitled Lucille Ger- 
sten vs. Albert Gersten, Case No. D-382,738. 


04. On November 2, 1950, Petitioner Albert Ger- 
sten appeared before the judge of the First Civil 
Court of the State of Chihuahua of the Republic of 
Mexico at Juarez, and obtained a final decree of 
divorce from said Lucille Gersten. Subsequent 
thereto, but on the same day in Juarez, Petitioner 
Albert Gersten married Bernice Anne Gersten. 


9). The California interlocutory decree, Case 
No. D-382,738, was not final at the time of the Mex- 
ican divorce and marriage on November 2, 1950. 


06. At all times duiing the year 1950, Petitioner 
Albert Gersten and Bernice Anne Gersten were res- 
idents of the State of California. 


O7. Petitioner reported his one-half interest in 
land received by him from the liquidation of Rex 
Land Co. (referred to herein at Paras. 36 and 37) 
at a fair market value of $118,000.00. The notice of 
deficiency and petition do not disturb this valua- 
tion. However, the valuation is hereby raised as an 
issue in this proceeding and the fair market value 
is agreed to be $107,675.00. 
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58. In Docket 51226 petitioner concedes all issues 
in the notice of deficiency except as follows: 


(a) Respondent’s determination that Albert Ger- 
sten is not entitled to file a joint return with Ber- 
nice Anne Gersten for 1950; 


(b) An adjustment of $11,104.87 referred to as 
Item (a) Long-term capital gain on page 2 of the 
notice of deficiency attached to the petition; and 


(ec) The valuation of certain land referred to in 
Para. 57 hereof. 


Myron P. Beck and Ann H. Beck—1949-1950 
Docket 51228 


59. Petitioners reported their one-half interest 
in land received by them from the liquidation of 
Rex Land Co. (referred to herein at Para. 36 and 
37) at a fair market value of $118,000.00. The no- 
tice of deficiency and petition do not disturb this 
valuation. However, the valuation is hereby raised 
as an issue in this proceeding and the fair market 
value is agreed to be $107,675.00. 


60. In Docket 51228 the petitioners concede all 
issues except as follows: 


(a) The adjustment of $12,982.93 referred to as 
Item (a) long-term capital gain on page 3 of the 
deficiency notice attached to the petition. 


(hb) The valuation of certain land referred to in 
Para. 59 hereof. 
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Milton Gersten and Mary Gersten—1950 
Docket 51229 


61. In Docket 51229 petitioners concede all 
issues except an adjustment of $2,238.55 referred to 
as Item (a) long-term capital gain on page 1 of the 
notice of deficiency attached to the petition. 


Transferees 
62. The following parties are liable as transfer- 
ees of the assets of the following corporations in the 
amount of the corporate deficiencies determined in 
this proceeding: 


Transferor Transferee 
Name Docket No. Name Docket No. 
J. Richard Co. None Albert Gersten 51287 
Myron P. Beck 51238 
Whittier Development 
Co. 51239 Albert Gersten 51240 
Myron P. Beck 51241 
Milton Gersten 51242 
Mary Gersten 91242 
Rex Land Co. 51230 Albert Gersten 51231 
Myron P. Beck 91232 
Lawrence Land Co. 51233 Albert Gersten 51234 
Myron P. Beck 31259 
Milton Gersten 51236 
Mary Gersten 51236 


In Dockets 51232, 51235, 51238 and 51241. Ann H. Beck is not 
the transferee of any of the corporations referred to in those 
dockets. 
General 

63. At all times material hereto, San Gabriel 
Valley Water Company (hereinafter sometimes re- 
ferred to as ‘‘San Gabriel’’) was a California water 
utility corporation subject to the regulatory juris- 
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diction of the Public Utilities Commission of the 
State of California. 


64. None of the purchasers of any of the resi- 
dences included in any of the tracts above men- 
tioned were required, by or in connection with the 
contract of purchase of the residence, to use or pur- 
chase water from San Gabriel, in any amount, or 
for any period, or at all. 


65. San Gabriel Valley Water Company holds a 
franchise for the area in which Tracts 14954, 15062, 
11838, 15741, 14001, 11960 and 15650 are located. 


66. Tracts 14954, 15062, 11838, 15741, 14001, 
11960, 15650 are located in the same neighboring 
area. 


67. There were substantially no vacant houses in 
the neighboring area referred to in Para. 66 hereof 
during 1948, 1949 and 1950. 


68. The respective tracts subdivided and devel- 
oped by each of J. Richard Co., Whittier, Lawrence 
and Rex were not contiguous to the tracts of any 
of the other of said corporations. 


69: ‘The water contracts marked Hxs. 12a. 
5, 6 and 7 were transferable at the request of the 
party who owned the contracts with San Gabriel 
Valley Water Company. 


70. ixs. 1 through 7 and A thfough O aregat 
tached to this stipulation and made a part hereof. 


71. All refunds made under the contracts shown 
on Eixs. 1, 2, 3, 4, 5, 6 and 7 received before disso- 
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lution of the corporations were eredited and offset 
against the cost of houses sold on the corporate 
books except $235.55 and $231.72 received on Jamu- 
ary 24, 1949 and May 19, 1949, respectively, by 
J. Richard Co. 

72. The extension of the pipe lines for the serv- 
ice of water provided for in Exs. 1, 2, 3, 4, 5, 6 
and 7 was essential to the subdivision and sale of 
the subdivision tracts herein involved and in the 
absence of the refund provisions of said Exs. 1, 2, 
3, +, 5, 6 and 7 would have been properly added to 
the cost of the houses sold with respect to each of 
the subdivision tracts. 


73. Each of petitioners, Albert Gersten, Lucille 
Gersten, Myron P. Beck, Milton Gersten and Mary 
Gersten, kept books and reported their income upon 
a cash basis of receipts and disbursements. 

BP 32 SP BS ae 

75. The minimum rate per month for water con- 
sumers which was charged by San Gabriel Valley 
Water Company during the periods 1948, 1949 and 
a 0mwvace el .25. 


76. None of the petitioners herein held title to 
the water pipe line installations which are referred 
comment 2, 34,5, 6 and 7. 

77. The payments to San Gabriel Valley Water 
Company referred to in Exs. 1, 2, 3, 4, 5, 6 and 7 


were paid on or about the date of the contracts. 


78. The words ‘‘cont.’’ and ‘‘comp.’’ used in the 
241 ledger of San Gabriel Valley Water Company 
mean contract and completion respectively. 
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79. None of the refunds from the contracts 
marked Exs. 1, 2, 3, 4, 5, 6 and 7 were reported by 
the former stockholders after the corporations were 
dissolved until some time in either December, 1952, 
or January, 1953, at which time amended returns 
for the year 1951 were filed in which all refunds to 
December 31, 1951 were reported. 


/s/ JACOB SHEARER, 
Counsel for Petitioners. 


J/s/ BR. P. BEREZOG 
Acting Chief Counsel, Internal Revenue Service, 
Counsel for Respondent. 


[Endorsed]: T.C.U.S. Filed April 29, 1959. 


[Title of Tax Court and Docket Nos. 51226 to 
51242, incl. ] 


SUPPLEMENTAL STIPULATION OF FACTS 


It Is Hereby Stipulated and Agreed, by and he- 
tween the parties hereto, by their respective coun- 
sel, that on July 1, 1950 the San Gabriel Valley 
Water Company had outstanding 277 water facili- 
ties contracts. 

/s/ JACOB SHEARER, 
Counsel for Petitioners. 


/s/ JOHN POTTS BARNES, 
Chief Counsel, Internal Revenue Service, Counsel 
for Respondent. 


[Endorsed]: T.C.U.S. Filed Aug. 24, 1955. 
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In the Tax Court of the United States 
Docket Nos. 51226 to 51242, incl. 
ALBERT GERSTEN, et al, Petitioners, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


TRANSCRIPT OF PROCEEDINGS 


U. 8. Post Office, Courtroom No. 9, Los Angeles, 
California, Friday, April 29, 1955. 

The above-entitled matter came on for hearing, 
pursuant to notice to the parties, at 10:15 
o'clock a.m. 

Before: Honorable Bolon B. Turner, J., Pre- 
siding. 

Appearances: Jacob Shearer, Esq., 6535 Wilshire 
Boulevard, Los Angeles, California for the peti- 
tioners. George E. Constable, Esq., (Hon. Daniel 
A. Taylor, Chief Counsel, Internal Revenue Serv- 
ice) for the respondent. [1]* 


Proceedings 
The Clerk: Docket 51226, et cetera, Albert Ger- 
sten and associated cases. 
Will vou state your appearances, gentlemen ? 
Mr. Shearer: Jacob Shearer for all petitioners. 
Mr. Constable: George E. Constable for re- 
spondent. 


* Page numbers appearing at top of page of Reporter’s Tran- 
script of Record. 
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The Court: All right, Mr. Shearer, you may 
State the ease. 

Mr. Shearer: There are several issues in this 
ease, your Honor, to dispose of; some minor ones 
I will dispose of, one relating solely to the peti- 
tioner Albert Gersten. That issue is the right to 
deduet a portion of the transferee lability in an- 
other ease for which he was lable to the Govern- 
ment, which was paid by him by reason of the in- 
solveney of his equal co-stockholder, both at the 
time of the determination of that. deficiency and the 
time of payment of it. 

The issue also involves his right to deduct all of 
the interest in connection with that payment, rather 
than one-half. 

The Court: What do you mean 
one-half” ? 

Mr. Shearer: Respondent has disallowed one- 
half the interest on the theory that the payment was 
made apparently on behalf of the insolvent other 
stockholder and treats it along with half of the 
principal paid as a non-business had debt. [3] 

Our position is that as to the entire principal, the 
payment was made in the nature of a guarantor, 
and that petitioner is entitled to deduct it as a loss 
incurred, and that in any event, as to the interest, 
that he is liable for the entire amount and is enti- 
tled to deduct. 

The Court: Why do you say that? 

Mr. Shearer: Why do I say he is entitled 

The Court: To deduct it all? 

Mi. Shearer: Because the stipulation will show 


“rather than 
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that he was fully hable to the Government for all 
of the interest. He paid the interest which he was 
obligated to pay. 

The Court: He has a right of collection against 
any other party that is hable, doesn’t he? 

Mr. Shearer: Yes, your Honor, he has such a 
right of collection, providing he can collect it. But 
the interest which he pays is 


The Court: It wasn’t his interest, was it? 


Myr. Shearer: The Government didn’t think so 
when they demanded it. 


The Court: All right. Go ahead. 

Mr. Shearer: The second issue relates again 
solely to the petitioner Albert Gersten, and it re- 
lates to the validity of a Mexican divorce and sub- 
sequent remarriage in relation to petitioner’s right 
to file a joint return with his wife, that is, the lady 
whom he married after the Mexican divorce. [4] 

Wies@emrt: I didn’t get that exactly. 

Mr. Shearer: The petitioner Albert Gersten ob- 
tained a Mexican divorce. Subsequent to that di- 
vorce, in the year 1950 he married, and the issue 
here presented is whether he may file a joint return 
for the year 1950 with the lady whom he married 
subsequent to the Mexican divorcee. Both the divorce 
and the marriage took place in Mexico. 

In that connection petitioner's former wife had 
obtained an interlocutory decree in 1950 in Califor- 
nia, That decree was not final at the time of the 
Mexican decree. Respondent contests the validity of 
the Mexican divorce and. as a result, contests peti- 
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tioner’s right to file the joint return with the second 
wife. 

It is our position, first, that the Mexican decree 
was valid for this purpose and, second—— 

The Court: Why do you say, “for this pur- 
pose’’? If it is valid, it is valid, isn’t it? 

Mr. Shearer: I don’t think that is necessarily 
the law, your Honor. I think that there are void 
and voidable marriages, void and voidable divorces. 
A marriage, even though voidable, may he voidable 
only at the petition or instance of specific persons. 
We insist that even if this marriage is or was void- 
able, we don’t concede that—the Commissioner of 
Tnternal Revenue is not one of those persons who 
mav assert its invalidity. [5] 

The Court: J would be interested in your brief 
on that. 

Mr. Shearer: Yes, your Honor. There are, we 
think, both cases and rulings of the respondent 
itself in connection with that matter, which we will 
submit on brief. 

The issue common to all of the corporate cases 
stems from separate transactions which each of 
these corporations entered into with the San Ga- 
briel Valley Water Company. Each of the corporate 
taxpayers was engaged in the business of subdivid- 
ing raw Jand, building homes thereon, and selling 
those homes. In order to comply with the require- 
ments of California law relating to subdivisions, 
and in order to make water available to the homes, 
each of the corporations entered into separate con- 
tracts with San Gabriel, which was a privately 
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owned water company but subject to regulatory 
jurisdiction of the Public Utilities Commission of 
the State of California. 

Each contract called for a eiven payment by the 
subdivider to San Gabricl, and that payment was 
determined by the cost of the water pipe installa- 
tion which San Gabriel was to make and did make. 
The payment was in consideration of San Gabriel’s 
agreement to extend its pipe lines and to make these 
installations for the service of water to the tract 
eovered by the contract. 

The pipe lines were laid in publicly dedicated 
streets and were not owned by the corporate tax- 
payers. Each of [6] the contracts also provided— 
and this provision was a requirement under the 
tules of the California Public Utilities Commission 
—that refunds or repayments were to be made by 
San Gabriel to the subdivider in question upon a 
contingent basis, that contingency being to the ex- 
tent of a given percentage of revenues derived by 
San Gabriel from the sale of water to occupants of 
the particular subdivision and derived within the 
limited period of time, that is to say, ten years. 

This ten-year period commenced in some of these 
cases when the contract was made, before any work 
in the way of water installations had commenced ; 
and in other of the cases when the water pipe lines 
work had been completed, not the subdivision work, 
but the water pipe line installation had been com- 
pleted. 

The Court: When you say “revenues”? you mean 
water sales? 
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Mr. Shearer: Sales, made by San Gabriel to 
occupants of the proposed homes. It is important 
in this connection to bear in mind that either the 
contract date, the contract with San Gabriel or the 
completion date—San Gabriel’s completion date— 
were in all cases dates which considerably preceded 
the completion of any of the homes in the given 
subdivision and considerably preceded the sales and 
occupancies of those homes. The time lag, however, 
varied in several cases. 

The Court: If they sold that much water, it 
wouldn’t [7] make that much difference, would it? 

Mr. Shearer: They sold how much water? 

The Court: After the homes were completed, if 
the water company sold enough water to take care 
of the amount, it wouldn’t make any difference 
whether the homes were completed or whether they 
weren’t at the time of the period, would it? 

Mr. Shearer: No water sales were made until 
after the occupants’ homes were completed. 

The Court: Well, that would be a rather obvious 
fact, I would assume, unless there was some tempo- 
rary pipe in there for the use of water in con- 
struction. 

Mr. Shearer: There were some, but thosgmiene 
completely trivial. 

The Court: My query wasn’t directed to that 
at gall. 

Mr. Shearer: I don’t follow your Honor’s query. 

The Court: You say there was a ten-year period, 
put none of the homes were completed at the time 
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the ten-year period started to run, as I understand 
you. 

Mr. Shearer: That is right. 

The Court: All right. Suppose six years has 
elapsed before any home was completed and hefore 
any water was delivered by San Gabriel to oecu- 
pants of homes, but in the remaining four years 
they used enough water to—the required amount of 
water. It wouldn’t make any difference, would it, 
whether it was done in four [8] 


Mr. Shearer: What we are concerned with is 
what do we do with the payment made by San Ga- 
briel in the year involved. 

The Court: In what way does it make a differ- 
ence ? 

Mr. Shearer: It makes this difference—— 

The Court: If they pay out and get the refund? 

Mr. Shearer: It makes a difference. And it 
wasn’t a matter of six years. At that stage of the 
game, the subdivider doesn’t know whether he is 
going to get his refund or not, or how much, or 
what rate. 

The Court: I am assuming a situation where he 
does. 

Mr. Shearer: Then you have a problem of 
whether they can sell enough water in four years 
to make these refunds. 

The Court: My proposition was that they did 
sell enough water. I wasn’t assuming a ease where 
thev didn’t or there wasn’t enough sold. 


ey ok 
cy 


Mr. Shearer: My contention is that that is hind- 
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sight, with which we are not concerned for this 
purpose. 

The Court: All right. Why? 

Mr. Shearer: It is taxpayer’s position that these 
payments constituted a portion of the cost of the 
property sold by it, that is, that the payments 

The Court: I understand that. 

Mr. Shearer: In order to properly reflect its 
[9] income, it was entitled to, and we think under 
the law required to, add in the year in which the 
payment was made or accrued those payments to 
the cost of the property which it sold, notwithstand- 
ine the possibility of recoupment; failure to recog- 
nize this result might involve the taxation of return 
of capital rather than of income, and the language 
I have just used—and our position—is substantially 
the position and language of the Security Flower 
Mills case and the Frechaufer Baking Company 
case. 


Tt is our position basically that the contingency 
that may arise later with respect to recoupment is 
not a contingency to be considered in determining 
the net income of taxpayer in the year of payment. 

The Court: Well, I doubt that you will find the 
same situation here as was present in the Security 
Flower Mills. 

Mr. Shearer: I used the word “language’’, your 
Honor, the language of the Security Flower Mull. 
T do think we have the identical situation with the 
Freehaufer case. 


The Court: You have to read language along 
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with the facts with respect to which the language 
is used. 

Mr. Shearer: I understand that, vour Honor. 
The concept there involved was adopted in substan- 
tially similar circumstances in the Freehaufer case. 

The language to which I referred was quoted 
with approval, and I think we have there the cases 
substantially on [10] all 4’s with our case in prin- 
ciple, and very close to it, in fact, except that in 
one case vou are dealing with bread and flower and 
the other with land and water. 

I am stating our position, your Honor. 

The Court: I understand you were stating your 
position, but I was trving to get an understanding 
of your position by proposing a set of facts. but von 
apparently don't want to discuss them, so go ahead 
and possibly we will get at it on brief. 

Mr. Shearer: I think this may come in when I 
follow on with respondent’s position in this matter, 
because respondent has determined that these pay- 
nents to San Gabriel by the subdividers are capital 
expenditures. But they are not, he says, capital 
expenditures for the water pipe lines, which the 
subdividers don’t own, but eapital expenditures for 
the right to receive back, perhaps, the capital ex- 
penditures. In other words, it is respondent's posi- 
tion that the payments made are for a contract to 
receive under limited conditions, in the light of 
certain contingencies, to reecive back the very pay- 
ments made; for that reason it is an acquisition of 
property rather than a part of the costs of goods 
sold in connection with the subdivided land. 
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Our position is that such a determination is com- 
pletely unrealistic in this sense, that if there is one 
thing sure in connection with this, the subdivider 
ean never receive [11] more than that which he 
pays, and to treat this as an investment or purchase 
transaction by the subdivider is entirely unreal and 
escapes the real meaning of the transaction. 

The Court: Do you take the position that the 
corporations gave up all right and interest in this 
money so paid in, is that right? 

Mr. Shearer: Yes, without a question they did. 

The Court: All right. 

Myr. Shearer: I think that is stipulated to. 

The Court: Go ahead. 

Mr. Shearer: I don’t mean to infer 

The Court: I am not talking about earmarked 
dollars, mind you. 

Mr. Shearer: Yes, J understand. What I am say- 
ing is that the payment was absolute and without 
right to repayment excepting as certain contingen- 
cies might occur. When I speak of stipulation, I am 
referring to that limited phase of it. I don’t mean 
that respondent has stipulated that there were no 
rights of refund. 

Your Honor mentioned the six-year period, and 
actually the period here involved, the lag period, 
will not reach anything like six years. 

The Court: Apparently you weren’t paying at- 
tention to what I was saving. I was supposing a 
ease where it did. I wasn’t saying that these did. 
T rather imagined they didn’t. [12] 

Mr. Shearer: Yes, I understand. However, I 
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took it that your Honor’s example was to pose an 
extreme example. 

The Court: JI was giving you an exaggerated 
ease to try to get you to give me some light on that 
situation, and maybe I could better understand 
your contention. But we will pass that now. Let’s 
go ahead. 


Mr. Shearer: Now, the common issue in the indi- 
vidual cases relates to the treatment, for the pur- 
pose of determining capital gain on the dissolution 
of these corporations, the treatment of the rights to 
receive refunds under these same contracts. We 
take the position that although, by the time of dis- 
solution 


The Court: What individuals are you talking 
about and how did they obtain any right? 

Mr. Shearer: All of the individual petitioners 
here, with the exception of Lueille, who was not 
concerned with this, were stockholders of various 
corporations in varying amounts. 

The Court: These were the corporations that 
were building the houses? 

Mr. Shearer: That is right. 

The Court: And having the water lines run? 

Mr. Shearer: These were the corporate petition- 
ers here involved. 

The Court: I bring that out, because now, mind 
you, [13] while we did go into this a bit at the call 
of the calendar, I am trying to get a clear statement 
of the issues here for the opening of this trial so we 
will have it in this transcript. So don’t assume, be 
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cause we covered something in the discussion here 
at the eall of the calendar, that it will appear here 
in this transcript. 

My. Shearer: Yes, your Honor. 

The common issue with respect to the individual 
petitioners is their position as stockholders who re- 
ceived these rights under the water contracts to 
which we are now referring, upon the dissolution of 
the corporations. I won’t here try to segregate 
which individuals received from which corporation. 

The Court: About how long after the deposits 
or the paying of this money for the running of the 
water mains did the dissolutions occur? 

My. Shearer: The time varied between approxi- 
mately one to two years. But in each ease, by that 
time, all of the homes had been built and all of the 
homes had been sold and substantially all of them, 
if not all of them, were by that time occupied. 

Now, we take the position that in spite of the 
fact that some of the contingencies with which the 
subdivider was faced at the time he made the pay- 
ments no longer existed at the time of the disselu- 
tion, contingencies such as delays in [14] comple- 
tion for various reasons—and at the time of disso- 
lution, substantially complete oceupaney had heen 
established — nevertheless, even at that time there 
remained sufficient other contingent factors with 
respect to the rights to receive these payments from 
San Gabriel which were beyond the control of both 
the taxpayers and, for that matter, of San Gabriel, 
which precludes the ascertainment of a fair market 
value at the time of dissolution of these rights 
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under the doctrine of Burnett versus Logan and 
Westover versus Smith. 

The Court: Were these subdivisions located in 
the same general area? 

Mr. Shearer: In the same general area. 

The Court: Where? 

Mr. Shearer: In Los Angeles County near the 
eity of Whittier. 

The Court: AH right. 

Mr. Shearer: That is not to say that the subdivi- 
sions all represented the same quality of property, 
a faet that comes into another issue. What I am 
trying to say is that there are better and worse loca- 
tions in and around the city of Whittier, so that 
property is more or less valuable by reason of that. 

The Court: That is usually the ease around most 
cities, I have noticed. 

Mr. Shearer: Yes, your Honor, and this area is 
no [15] exception. That is my point. I didn’t wish 
the phrase, “the same general area,’’ to blanket in 
that exeeption. 

Now, respondent contends that the rights under 
the water contracts had, at the time of dissolution, 
a fair market value of 50 pereent of the then un- 
paid balance thereof, there having been some pay- 
ments made prior to the dissolution. On this issue 
we are relying solely on the Burnett versus Logan 
doctrine. 

The Court: Wherein is that comparable ? 

Mr. Shearer: In the Burnett-Logan the sale was 
made 

The Court: Sale of what? 
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Mr. Shearer: Sale of a contract—the sale of 
stock was made with a sales price—purchase price 
was measured there by the amount of coal ore which 


Was mined 

The Court: What sort of ore? 

Mr. Shearer: Coal. 

The Court: Coal? 

Mr. Shearer: Coal. 

The Court: Are you sure? 

Mr. Shearer: Yes, your Honor. The contract 
stipulated that for each ton of coal mined by the 
corporation, whose stock was sold, the seller of that 
stock was to receive a given amount. 

The Court: From whom were they to receive it? 

Mr. Shearer: They were to receive it from the 
purchaser of the stock, not by the corporation 
whose stock was sold. The court made clear there 
that there was no obligation on the part of the oper- 
ating company to mine one or more tons of ore dur- 
ing the life of this contract, although the opinion 
also makes it clear that at the very time of the sale 
coal was in fact being mined and that the contract 
unquestionably had a substantial value, the case 
going off on the proposition of not an ascertainable 
value, and the lack of need in the circumstances for 
income tax purposes to make that determination. 
That is our position here, except that here we have 
dissolution instead of the sale. At the moment of 
dissolution the purchasers, as it were, that is, the 
distributing stockholders, are entitled to receive 
payments dependent upon the use by third persons 
of the water. At that time there was no obligation 
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on the part of the purchasers of the water users to 
use that water although, just as in Burnett versus 
Logan — and for that matter in Westover versus 
Smith—under similar circumstances 

The Court: What are the circumstances in 
Westover versus Smith? 

Mr. Shearer: That was a dissolution case. The 
corporation had sold patents; part of the sales 
price involved was the right to reeeive specific 
amounts measured by the patent products manu- 
factured by the purchaser. There was no [17] re- 
quirement by the purchaser to manufacture any 
given amount at any given time. 

The Court: When was that decided, in what 
court ? 

Mr. Shearer: That was decided in 1949 and was 
decided in the 9th Cireuit. In that ease the Court 
expressly stated, as a matter of fact, that the con- 
tract without question had a very substantial value, 
and the facts so indicated, hecause in fact the pur- 
chaser of the patent was producing the patented 
product and at the very time of dissolution was 
busy paying to—had paid to the corporation prior 
to the time of dissolution and continued to pay and 


was in the business of producing and continued to 
pay. The question there was how you measure this, 
just as we submit here; the question is not that peo- 
ple won’t use water, but how do vou measure what 
the stockholders are going to receive. because there 
is no reasonable way of measuring it. 

Our position is that the tax collector waits and 
collects as the stockholders receive these refunds. 
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That was the position of the Supreme Court in 
Burnett versus Logan. It was the position of the 
9th Cireuit in Westover versus Smith, and it is our 
position here. 

Now, in the case of the petitioner Lawrence Land 
Company, we have an issue as to excess profits 
taxes, whether the excess profits taxes should under 
Section 480 (E)(1) be computed at the rate for 
second-year corporations or fourth-year [18] cor- 
porations. Your Honor may recall that the second 
taxable year is smaller than the fourth taxable year 
rate, and of course petitioner is contending for the 
second and respondent for the fourth. This issue 
will turn upon the meaning intended by Congress 
to be given to the phrase “engaged in a trade or 
business substantially similar to the trade or busi- 
ness of the taxpayer,’’ and relating to a prior cor- 
poration. This is an attribution section. 

The Court: I don’t follow you on your situation 
that you are talking about. 

Mr. Shearer: JT am about to come to it. This is a 
section which accepts the right of new corporations 
in given cases to use what is in fact thei second 
year if stockholders of that corporation have owned 
or acquired within the period specified by the stat- 
ute, stock of another corporation which was en- 
gaged in a similar trade or business to the trade or 
business of the taxpayer and which had an earlier 
taxable year. 

The Court: Apply it to this ease. 

Mr. Shearer: I was about to. In this case there 
is no quarrel here at all about the facts in the sense 
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that the control in this case—the stockholders of 
Lawrence Land Company did, in fact, acquire 
within the prescribed period of time, stock and had 
the control of the stock of J. Richard Company, an 
earlier corporation. 

Respondent’s position is that the rate for Law- 
rence [19] must be computed for the fourth vear 
because had J. Richard continued it would have 
been in the fourth year, in its fourth vear of busi- 
ness. We concede that if Congress intended that the 
word “similar” related to industry similarity, our 
position is that what Congress, having in mind the 
purpose of the legislation which was to avoid split- 
ting of corporations and having the new corpora- 
tions pick up at a lower excess profits tax rate than 
those already in existence, what Congress was in- 
tending to do there was to limit its special rate for 
new corporations to corporations which truly 
started a new business. For that reason, even 
though econcededly J. Richard and Lawrence, the 
two corporations here involved, were both in the 
business of subdividing land, there was the indus- 
try similarity, we will argue that the meaning of 
this particular phrase was related to a different 
kind of similarity, a similarity as to specific busi- 
nesses. There will be little fact produced at the 
trial in connection with this beyond the stipulated 
facts, since most of the underlying facts are stip- 
wated. 

The Court: Well, I think I will have to read 
your brief to understand what you are talking 
about exactly there. 
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Mr. Shearer: I think, your Honor, this is the 
kind of issue which is better left to the brief, and I 
don't think further clarification will aid in the trial 
because, as I say, there will be very little in the way 
of evidence relating to this issue that isn’t already 
in the stipulation. [20] 

That about states it. There are transferee cases, 
hut those issues have been stipulated. I do want to 
address myself to the stipulation when that is 
offered, but I will wait until then. 

The Court: All right. 


My. Constable: Your Honor, I have several 
points I would like to clear up before I offer any 
discussion on the perhaps main points involved. 

We have entered into a very lengthy stipulation 
of facts, and it was only just last night that we 
completed it, so I would like at this time to clean 
up some tag ends on it if we may. 

The Cowt: I would rather that you go ahead 
and state your issues before you start into matters 
pertaining to the stipulation of facts. I would like 
to have you state the points of difference on the 
statement of petitioners’ counsel and any points of 
agreement; and on the points of difference, what 
the basis for them is. 

Mr. Constable: In the first instance, referring to 
all the transferee dockets, in paragraph 62 of the 
stipulation petitioner has agreed that the petition- 
ers in the transferee cases are transferees if there is 
a deficiency determined to the corporations, with 
the exception of one petitioner, they have so agreed, 
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and respondent has agreed that that particular peti- 
tioner is not a transferee. [21] 

Now, referring to the corporation cases, there 
are four corporations. We eall them Rex, Richard, 
Whittier, and Lawrence. Richard is not a docketed 
case but it 1s involved because of the valuation 
problems, valuation of its assets as transferred to 
the stockholders, so that Richard is in issue here- 
through the stockholders’ case. In all of the corpo- 
rate cases, the water contract, as petitioner claims 
deductibility of the deposits made, is in issue. 
I think petitioner contends that these deposits are 
either costs of goods sold or in the alternative they 
are an expense. 

The Court: How is that? 


Mr. Constable: J think that petitioner, if I am 
correct, alternatively claims that the deductions in 
the case of water contracts to the corporations are, 
in the first instance, deductions in cost of goods 
sold. 

The Court: That is my understanding. 

Mr. Constable: Yes. 

The Court: That is part of the cost of these 
houses that they sold. 

Mr. Constable: That is correct. And respondent 
feels that the issue is more properly framed within 
that scope, but as I understand it now, petitioner 
feels that as an alternative these matters are de- 
ductible as expense. 

The Court: I hadn’t so understood. 

Mr. Shearer: No. To explain that, we had so 
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[22] pleaded originally, assigned error to that, but 
our position is, cost of goods sold. 

Mr. Constable: In Whittier Development Com- 
pany, 51239, there are two years involved, but the 
latter year involves an overassessment and so is not 
in issue. 

The Court: The petitioners’ point is that this 1s 
part of the cost basis, these payments to the water 
company. What is the respondent’s position ? 

Mr. Constable: I am coming to the meat of the 
deductibility of the water deposits now. 

The Court: All right. 

Mr. Constable: TI think petitioner relies improp- 
erly on Burnett versus Logan. For one thing, 17 
that case I believe it is iron and not coal, if I am 
not mistaken. 

The Court: J think that is right. 

Mr. Constable: In that case. 

The Court: My memory I don’t think would 
play me false on it, although that case was decided 
many, many years ago and T haven’t looked at it im 
years, but I rather think it is iron ore. 

Mr. Constable: Involved the Mahoney Mine, I 
think. 

The Court: At least that is my recollection; I 
could be wrong. 

My. Shearer: I will stipulate it was either coal 
artren, [23] 

The Court: It doesn’t make any difference, I 
don’t think. It might. 

Mr. Constable: No, I don’t think so. 

The Court: It might. There might be some dif- 


Commissioner of Internal Revenue 143 


ference between mining coal and mining iron ore, 
I don’t know. But go ahead. 

My. Constable: In Burnett versus Logan we of 
course had the question from the other standpoint. 
We had a question of whether or not certain pay- 
ments to be received in the future were income or 
not, and the case is perhaps distinguishable on that 
point. 

The Conrt: What is that? 

Mr. Constable: The case is perhaps distinguish- 
able in that in the Burnett versus Logan case we 
had the question of whether or not certain pay- 
ments to be made in the future, which were not 
ascertainable, whether or not the market value of 
those payments at a given date was to be taken into 
income. I believe that is the issue in Burnett versus 
Logan. 

In our case we have the reverse situation. We 
have the question of whether or not. an expenditiwe 
made for which recoupment is probably coming, 
whether that expenditure is an allowable deduction. 

Lhe Court: Or part of the cost basis? 

My. Constable: That is correct, your Honor. 

The Court: And the petitioner says they are 
[24] relying on the cost basis proposition, not a 
deduction. 

Mr. Constable: All right. 

The Court: Just what is the Government's view 
of it? 

Mr. Constable: Well, vour Honor, in Burnett 
versus Logan, I think the Government. also relies on 
that case as standing for one of the basie concepts 
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of realization. In that case the Court looked, J be- 
lieve, to the matter of probabilities and simply 
said, ‘‘We can wait and see in the case of this tax- 
payer just exactly what is realized from thts trans- 
action,’’? and that is essentially the Government’s 
case here, that the expenditure is made by the 
builder, and rather than allow him a deduction as 
his cost in the year that it is made, relying on the 
Logan case, we feel that we can wait until the ten- 
year period is expired and at that time determine 
with absolute accuracy the realization of the loss or 
the realization of what is a deduction at that time. 

The Court: Well, whatever the Supreme Court 
had in mind in Burnett versus Logan, the effect 
was to put it on a cash receipts basis, those sellers 
of stock. 

Mr. Constable: That is correct, your Honor. 

The Court: All right. 

Mr. Constable: In Burnett versus Logan the 
Court is, I think, establishing the concept of real- 
ization, gains and losses, and felt that to invoke 
principles of guesswork as to what iron would come 
ont of this mine in the future was [25] something 
that, rather than to guess, we can just wait and see. 

The Court: The so-called valuation experts 
would resent that statement of yours that that is 
guesswork. 

Mr. Constable: Now, interestingly enough, there 
is a case—what is a very popular case—the Cohan 
case which, in addition to its popular point, has in 
it a problem very similar to our situation here. 
Cohan and Harris were co-owners of a lease on the 
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Chicago Opera House in Chicago, and they put 
their own plays on in this opera house under the 
lease that they jointly held, each having a 50 per- 
cent interest. Time went on; differences arose, and 
it seemed that each wanted priority on his particn- 
lar plays, so they made an agreement whereby 
Cohan would loan Harris $150,000 and Harvis 
would repay the $150,000 to Cohan from his share 
of the receipts from the theater. Now, the reason 
this loan was made as part of their agreement, 
Harris would then give up all rights to having his 
plays shown in the theater. In other words, Cohan 
wanted the theater exclusively, so he loaned $150.- 
900 tow tiarrissse that Harris could go out and fi- 
nance his plays in other buildings. 

Now, there was no personal obligation on the 
part of Harris to repay the $150,000. 

The Court: Exeept out of profits. 

Mr. Constable: Except out of the profits of the 
theater. Now, without gctting into the details of the 
specific issues involved in that ease, J think it holds 
that the [26] $150,000 was not deductible by Cohan 
in the year that it was made, and there we have a 
very similar situation. We have the repayment, de- 
pendent. entirely upon the profits of the theater. 

The Court: Where and when was that case de- 
eided ? 

Mr. Constable: That was the Second Circuit in 
1930, your Honor, Learned Hand’s opinion. 

The Court: That is not The Cohan case? 

Mr. Constable: That is The Cohan case. 

The Court: That was one of the issues in it? 
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Mr. Constable: That is correct, your Honor. 

The Court: Well, it has been completely lost by 
the use of the other one, I must say. 

Mv. Constable: Now, another thing that I think 
is fundamentally wrong with petitioners’ position 
with regard to the inclusion of these deposits into 
its cost of goods sold is that they are confusing 
what is a contingent liability with what is an abso- 
lute liability but payments to be ascertained. I don’t 
want to say payments contingent, but perhaps that 
is it, that here we have an absolute—we have not a 
contingent liability. We have a fixed, determined 
liability, but the payments are uncertain. 

The Court: What is the difference? 

Mr. Constable: Well, I think this, your Honor. 
T don’t want to rely on what our brother accounts 
to in connection with matters like this, but there 
hey go to great [27] lengths in distinguishing he- 
tween a situation where a man has an actual la- 
bility that exists as such but they don’t know how 
much it is; in that case they don’t call that a con- 
tingent liability. They call it an existing lability 
and set up a reservation of earnings or surplus of 
the corporation against that existing hahility. They 
do not call it contingent. Rather, a contingent ha- 
bility is the type where, oh, an action is instituted 
for certain damages. There, in that instance, the 
liability is not established. But in our case we have 
an existing, binding, contractual lability for repay- 
ment. The amount of payment, it is true, is uncer- 
tain, and I will certainly admit, from a sheer eco- 
nomic standpoint, there is a certain loss involved 
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because we have a non-interest bearing loan, so to 
speak, and economically if you loan $100 to be 
repaid over ten years at ten dollars a year, you 
have certainly made a bad investment. But of 
course we are concerned with the legal aspects and 
not the economic aspects of the case. 

The Comt: As I followed petitioner, petitioner 
was applying Burnett versus Logan to the cases of 
the individual stockholders upon dissolution of the 
corporation, and wasn’t referring to it with respect 
to the effect and nature of a payment in the first 
instance by the corporations to the water company. 
I don’t know whether I follow you or not, because 
you haven’t divided the two too definitely. 

Mr. Constable: I have, your Honor, been direct- 
ing [28] my attention until this point to the matter 
of inclusion of these costs in the cost of goods sold. 

The Court: I see. All right. Now, what about the 
individual stockholders ? 


Mr. Constable: At that point I may say that the 
petitioner is correct, that the respondent’s deter- 
mination of the fair market value of the contracts 
to the individual stockholders is approximately 50 
percent of what is the remaining face value of the 
contracts at the time of dissolution. In other words, 
the respondent has taken the initial deposit, de- 
ducted what has been refunded, which gives the re- 
maining amount which can be recovered. 


The Court: Some of the amounts paid already 
have been recovered at the time of dissolution ? 


Mr. Constable: That is correct. 
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The Court: I hadn’t heard of that before. On 
what basis were they paid back? 

Mr. Constable: Well, ow: stipulation of fact is 
very lengthy on that point. It goes into all of the 
refunds that were made and the dates that they 
were paid. 

The Court: Just generally why were they paid 
back? 

Mr. Constable: Well, your Honor, people moved 
into the homes and began using the water, and they 
paid their water bill, and the water company then 
refunded the deposit. 

The Court: You mean some of them had used 1t? 

Mr. Constable: That is correct. [29] 

The Court: The anticipated amount or required 
amount of water within the two-year period, or 
was it just ratably refunded? 

Mr. Constable: No, your Honor, the full amounts 
were not repaid. 

The Court: TT understand that, that is, the full 
amount that the corporation paid out. But was 
it a pro rata part or what, according to the use 
of water, or what? 

Mr. Constable: Well, your Honor, the contracts 
provided that the water company will repay this 
deposit on the basis of one-third or in some con- 
tracts 35 per cent of the gross revenue that it re- 
ceives from these particular water users. 

The Court: And then have to wait unti the end 
of the ten-year period? 

Mr. Constable: No. 
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The Court: Or till enough water was used to 
eover the full amount? 

Mr. Constable: That is correct. 

The Court: TI see. 

Mr. Constable: It may be well at this point to 
give what I think is perhaps one of the critical 
clauses in these contracts. There are several, and 
I will select one that I think is typical. 

For the sum of $14,000, the deposit, the water 
company agrees to extend pipe lines for the service 
of water to the [80] petitioners’ tracts, and going 
on, “* * * Refunds of the sum advanced will be 
made in the amount of 35 per cent of the gross 
revenue derived.” 

I might say, your Honor, this is a contract now 
between the water company and the builder. 

The Court: Yes. 

Mr. Constable: “Refunds of the sum advanced 
will be made in the amount of 35 per cent of the 
gross revenue derived from the sale of water to oc- 
cupants of said subdivision for a period not to 
exceed ten vears from the date of completion of 
the main extension. Refunds shall cease at the 
time the entire amount has been repaid should this 
occur prior to the expiration of the said ten-year 
period.” 

The Court: In other words, as water was used 
they immediately started getting part of the money 
back, is that correct? 

Mr. Constable: That is correct, your Honor. 
Now, there is in each instance an understandable 
lag between the period that the deposit was made 


150 Albert Gersten, ct al, vs. 


and which refunds came in because the installation 
of the water mains is one of the first things done in 
a subdivision, and the deposit was made when the 
mains were installed, so there naturally was a lag 
during which time the homes were built, sold, and 
the people moved in and started using water. 

The Court: How did the petitioner treat those 
[31] amounts that they get back? 

Mr. Constable: Well 

The Court: In these years? 

Mr. Constable: We have stipulated to that too. 
While the corporations were in existence, they 
picked up these refunds as a credit to their cost of 
houses sold. 

The Court: They entered the amounts paid to 
the water company on their books as part of the 
cost of houses sold? 

Mr. Shearer: That is correct. 

The Court: And then credited this back as a 
recovery on that, is that correct? 

Mr. Constable: That is correct. Now, after the 
corporations were dissolved and the contracts were 
in the hands of the stockholders, the stockholders— 
none of them—reported any of the refunds as i- 
come until in about December, 1952 or January, 
1953 they filed amended returns for the year L951 
and picked up all the refunds that they had Yes 
eeived to December 31, 1951. 

The Court: What are our years? 

My. Constable: Our year on the stockholders. 
with regard to the valuation is 1950. 

The Court: 1950? 
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Mr. Constable: Yes. 

The Court: What are the years for the corpora- 
tion? 

Mr. Constable: There are varying dates, your 
[32] Honor, running from June 30, 1950—I am 
giving you now the last fiscal period—June 30, 
1950 to December 31, 1950. 

The Court: All right. 

Mr. Constable: Within the last six months of 
1950. 

Now, I think at this time, your Honor, while I 
am on the matter of water contracts, our pleadings 
in many instances, many of the dockets refer to 
these refunds as contingent, and I have talked 
with Mr. Shearer and he has no objection, and 
informed me that it will not make a material differ- 
ence in his ease if I be permitted to amend certain 
sections of our answers by merely striking the word 
“eontingent.’’ I can read those docket numbers 
and paragraph numbcrs into the record. 

The Court: You better do it. 

Mr. Shearer: Perhaps counsel’s statement to me, 
to which I answered “Yes”, was not audible. I 
said, “I have no objections.”’ 

Mr. Constable: Then I will move to amend the 
respondent’s answer by striking the word “con- 
tingent” as it appears in the following paragraphs 
of the following docket numbers: 

WeekeL 51231, paragraph 5 (e), 51232, 5 (e), 
pl234, 51235, 51236, 51237, 51238, paragraph 5 (f) 
for all those dockets. Docket 51239, docket 51240, 
01241, 51242, paragraph 5 (e), for all those dockets. 
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51226, paragraphs 5 (j), 5 (v), 5 (x), 5 (hh), 5 Gr), 
5 (tt), docket 51228, paragraphs 5 (k), 5 Gv), 5 (y), 
5 (ii), 5 (ss), 5 (un); 51229, paragraph 5 (k), 9 
(w), [33] 5 (y); docket 51230, paragraph 9 (e); 
511233, paragraph 5 (). 

That is the end of my motion, your Honor. 

The Court: The motion will be granted. 

Mr. Constable: Now, your Honor, with the 
Court’s permission I will leave the matter of in- 
eludibility of these deposits into cost in the indi- 
vidual stockholders’ cases with regard to the valua- 
tion problem of the water contracts; as was stated, 
respondent discounted the remaining face value at 
the date of dissolution to 50 per cent, approxt- 
mately, and determined that that was the fair mar- 
ket value. 

The Court: What effect did he give that in his 
determination of deficiency and inclusion of in- 
come ? 

Mr. Constable: Those items were then included 
as long-term capital gains. 

The Court: As part of the property value re- 
ceived upon dissolution of the corporation in ex- 
change for the stock? 

Mr. Constable: That is correct, your Honor. 

Phe Court:  Allaehe 

Mr. Constable: In the valuation case, again, 
your Honor, I feel that if the corporation cases 
fall with regard to the inclusion of the deposits 
in their cost, it probably will be that, that is, if 
those parts are includible in their costs, then I 
think we will still have the issue of valuing what 
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remains of the contracts to the stockholders. I 
think that is unquestioned. There is no doubt 
about that. [34] 

That is all I intend to offer in my opening state- 
ment on the water contracts unless the Court wishes 
to hear more. 

The Court: Well, I want to ask counsel for the 
petitioner: The respondent in his determination, 
as I understand it, has placed the amount in com- 
puting the receipts from liquidation of the cor- 
poration in respect to these water main matters at 
50 per cent? 

Mr. Shearer: Yes, your Honor. 

The Court: Now, assuming that the Court con- 
eludes that the argument or contention relying on 
Logan versus Burnett, and Westover versus Smith, 
is not well taken, is the petitioner contesting the 
50 per cent determination ? 

Mr. Shearer: We are not conceding it, your 
Honor, but we recognize we will not have met our 
burden in overcoming—— 

oie Gourt: You what? 

Myr. Shearez: We do not concede it, but we rec- 
ognize that we will not have met our burden in 
connection with the presumption. 

The Court: All right. In other words, you don’t 
intend to put on any proof? 

My. Shearer: Not valuation with respect to that 
point. 

The Court: All right. You may go ahead, Mr. 
Constable. [85] 

Mr. Constable: The stipwiation of fact. I think, 
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trims the issues down very clearly. Giving the 
Court an example, we have taken each docket and 
specifically outlined what there remains for the 
Court to find in that particular docket. 

That is all I have with respect to the corpora- 
tion dockets. 

I might touch on the excess profits problem. I 
think there the particular law involved is not so 
much a rate as it is a ceiling on a rate, and Con- 
gress intended to take new corporations and as they 
came into existence, fulfilling certain qualifications 
as a new corporation, then to give them a ceiling on 
their excess profits tax, and if they came into exist- 
ence during the period between about 745 and ’50, 
with certain other qualifications they then could 
become new corporations. And if they were one 
year old, the ceiling was 5 per cent. If they were 
two years old, it is still 5. If-they are three years 
old, it goes up to 8, and if they are four years old 
the cciling is 11, and at ‘five years old it goes up to 
14 per cent. 

The issue involved was, was Lawrence Land 
Company a second-year corporation or a fourth- 
year; that is, was it two years old or four years 
old. Respondent is contending that it is four years 
old and hence entitled to only a higher ceiling. 

The Court: It was actually organized 

Mr. Constable: It was actually incorporated in 
Mareh of ’49. [36] 

The Court: And had been in existence in this 
taxable year; it was in its first year, is that the 
idea, as far as that corporation itself is concerned? 


— Aa OO EEO eeoooremmm.m.m.m...... Eee —— 
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Mr. Constable: Your Honor, the period involved 
for Lawrence is March 1, 1950 to Deeember 31 
1950. 

The Court: I see. 

Mr. Constable: The corporation was formed in 
March of 749. 

The Court: I see. 

Mr. Constable: Now, the law also provides that 


24 


where we have common control of several corpora- 
tions, 1t can be that, as for example here, Law- 
rence, if Whittier and Richard and Rex, the other 
corporations are similarly controlled by the same 
parties, then it may be that if these corporations 
are engaged in a trade or business substantially 
similar to the trade or business of the taxpayer 
corporation, then the formation date of the earliest 
of the corporations will be used in determining 
what ceiling on the excess profits tax 1s applied. 

The Court: Yes. 

Mr. Constable: And the facts, I don’t think they 
are in dispute. On this issue I frankly am not too 
elear on what Mr. Shearer’s position is. I think 
he is probably going to argue the matter of law. 

The Court: He had some reference to Richard, 
but I was never able to understand what it was. 

Mr. Constable: Well, your Honox, I believe the 
issue is in relation to Lawrence, Docket 51233. 

The Court: That is right. But in connection 
with that he was referring to Richard. Now, just 
what the reference was, I don’t know. 

Mr. Constable: His reference there, I think the 
evidence will show, from the stipulation of facts, 
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that Richard was incorporated back in July, July 
10, 1947 and commenced doing business on about 
that date. So that respondent has made the deter- 
mination that, because Richard was—began in ’47 
and because Richard and the other companies were 
commonly owned and in a similar business, then 
Lawrence is a four-year-old corporation. 

The Court: I see. That was respondent’s deter- 
mination? 

Mr. Constable: That is correct, your Honor. 

The Court: All right. And he was contending 
that Richard’s period of existence has no applica- 
bility to Lawrence for the purpose of this provi- 
sion of the statute? 

Mr. Constable: Well, as I take it now 

The Court: We will ask him. Is that right? 

Mr. Shearer: My position is that it depends on 
what Congress meant by the word ‘‘similar.’’ 

The Court: I am not asking you that. £ wnder- 
stand that. But your position actually is that Rich- 
ard doesn’t control Lawrence? [38] 

Mr. Shearer: No, no. I was narrowing the def- 
inition of the issues simply to the word “similar” 


because we have conceded that Richard was earher 
incorporated and that the controlling factors ex- 
isted, and their only escape is the similarity of 
business. 

The Court: Well, I don’t know why you resist 
the simple statement of matters, but if the statute 
and the interpretation of the statute and the word 
“similav’’ is as respondent contends, then do you 
concede 
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Mr. Shearer: We concede, yes. 

The Court: Concede? 

Mr. Shearer: Yes. 

The Court: But in the situation you contend 
that the statute is not read that way and thereby 
Richard has nothing to do with Lawrence ? 

Mr. Shearer: Yes, your Honor. 

The Court: That is all I was asking. 

Mr. Shearer: I’m sorry. I think the word “con- 
trolled ’’——— 

The Court: fF wasn’t asking anything about 
whether you were right or the respondent is wrong 
on the interpretation of the statute. I was just 
trying to get the point of dispute. 

Mr. Shearer: The word ‘‘controls’’ happens to 
be used in that particular section, and I now see 


that your Honor was referring to control in a dif- 


ferent sense when he directed his question. [39] 

The Court: I wasn’t referring to control at all. 
I was assuming a situation one way and then the 
other so I could understand what your differences 
were. Al] right, anything more on that point? 

Mr. Constable: No, your Honor. That I think 
winds it up. 

The Court: Now, unless there is something else 
relating to the corporation you better give me the 
respondent’s position about the issue in the—what 
is it—the Gersten case, on the divorcee and remar- 
riage and joint return question. 

Mr. Constable: Well, respondent’s position on 
that one, your Honor, is verv simple: I think we 
can show on brief—I have been unable to stipulate 
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with petitioner—that the divorce and marriage in 
Mexico were invalid in California. Respondent’s 
position is that the petitioner was not married to 
this woman for purposes of filing his Federal in- 
come tax return at the end of 1950. 

I think petitioner’s statement that the Govern- 
ment should not intrude into the matrimonial ques- 
tions is entirely incorrect because the statute places 
a tremendous burden on the respondent to deter- 
mine just who are entitled to file under the joint 
return provisions. 

The Court: That is based on whether they are 
married or not at the end of the year, isn’t 1t? 

Mr. Constable: That is correct, your Honor. [40] 

The Court: That is a Federal statute? 

Mr. Constable: Yes. We have stipulated that 
the parties to that Mexican marriage and divorce 
were residents of California during 1950. I would 
like to offer to stipulate that they were also domi- 
ciled in California. 

Mr. Shearer: I think without question they 
were. 

The Court: All right. 

Mr. Shearer: So stipulate. 

Mr. Constable: In regard to the transferee pay- 
ment, that is in Docket 51227. 

The Court: Is that the one where there was a 
question about the deduetibility for interest? 

Mr. Constable: That is correct, your Honor. 

The Court: Well, I think the petitioners’ coun- 
sel referred to the proposition 


_— 
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Mr. Constable: I am trying to locate the 90- 
Day Letter. 

The Court: Oh, I see. Do you have that docket 
number ? 

Mr. Shearer: That is, the first docket? 

UimesC@ourt: 51227. 

Mr. Shearer: 26. 

Me Cowtt: 27. 

Mr. Shearer: Oh, 27 then. 
| Mr. Constable: In that issue petitioner and Rob- 
bins [41] were involved in litigation wherein they 
were alleged to be transferees of a certain organiza- 
tion, and it seems that petitioner Gersten made a 
payment in connection with that transferee liabil- 
ity. Now, in 1949 when the payment in question 
was made, we have stipulated that at a certain date 
the other party, Robbins, was imsolvent. And so 
respondent determined that half of the amount 
paid by petitioner Gersten was a non-business bad 
debt which is to be treated as a short-term capital 
loss. 

Now, that particular amount, for example, the 
payment was forty-seven hundred odd dollars. Re- 
spondent determined that half of that belonged to 
Robbins, was Robbins’ lability, paid by petitioner 
Gersten when Robbins was insolvent. ‘Therefore, 
half of the $4,700 $2,300 is a non-business bad debt 
of petitioner Gersten, and to be treated as a short- 
term capital loss. 

Now, with regard to that part of the $4,700 which 
applied to petitioner Gersten, respondent held that 
that part of it which related to other than interest 
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in the payment, which was $1,700, is a long-term 
capital loss, and treated it accordingly; and that 
the difference between petitioner Gersten’s one-half 
of the $4,700, which was $2,300, the difference he- 
tween the $1,700 which respondent treated as a long- 
term capital loss and the $2,300, or 630, which was 
interest, was allowed as a deduction for interest 
paid. Now, that’s the basis. [42] 

The Court: Respondent didn’t allow the portion 
of the interest that was applicable to the other 
man’s part of it, did he? 

Mr. Constable: No, your Honor. Respondent 
took the entire amount, the entire one-half ap- 
plicable to Robbins, and treated it as a loan to Rob- 
bins and as a bad debt and treated it as a short- 
term capital loss. 

The Court: Well, you gentlemen are going to 
have your work cut out for you on briefs on that 
point because, whereas it didn’t used to make any 
difference, now with all the scrambling over capital 
treatment, capital gains and capital loss treatment, 
a lot of new contentions and some new philoso- 
phies are creeping in. 

The one comparable situation, early, was the 
matter of bank stock assessments, where a bank 
went insolvent; originally it didn’t make too much 
difference. Hyen though everything was gone, they 
didn’t. have anything left when the assessment was 
paid. It was a loss and that was that. Inemor¢ 
recent years there has been quite a scramble over’ 
whether or not that should be treated as part of 
the cost of stock when, as a matter of fact, they 
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knew when they were paying it they weren’t ac- 
quiring anything, because what they were supposed 
to be acquiring was already gone. We have had 
eases on that from that angle, and my recollection 
is that Murphy group, I believe, and some others 
about that time; we held that cost of stock. [43] 
On the other hand, in the case of a deceased po- 
tential debtor in the Agnes Fox ease, the Second 
Circuit was of a view that since the man was dead 
and the payment was a payment after secondary 
obligation, that it was a payment to protect prop- 
erty and was a loss, and came under that provi- 
sion of the statute and not under the theoretical, 
arising from a debt and a bad-debt loss. 

So as to just where the courts are going to come 
out and what is going to be settled law on it, T am 
frank to say I don’t know as yet, so you gentlemen 
will he expected to enhghten the Court with every- 
thine that there is on it, in this modern attitude, 
that is, the current attitude toward these questions. 

Mr. Constable: Now, in Albert Gersten 51226 
there is a point there J think we should mention, 
your Honor. The partics have agreed to do some- 
thing that, in their stipulation, IT am not sure we 
ean do without permission of the Court. 

Jn the stipulation, paragraph 57, we sav that peti- 
tioner reported his one-half interest in land received 
from the liquidation of Rex Land Company, re- 
ferred to herein as paragraphs 36 and 37 of the 
fair market value of $118,000. Now, this land is 
something that was distributed to the stockholders 
at the time of dissolution of one of these corpora- 
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tions, Rex, in addition to the contracts that were 
distributed. Now, the value of 118,000 was re- 
ported. The notice of deficiency does not disturb 
that valuation and the petition doesn’t disturb [44] 
it. However, we are agreed in our stipulation to 
change it; that is, we are agreed to raise the issue, 
to allow the issue to be raised, decrease the valua- 
tion to $107,675. In other words, we are raising 
the issue and then agreeing on it, and I am not 
sure whether we need the Court’s permission or 
not. It is something that will, if granted by the 
Court, be taken into account under Rule 50. 

The Court: I don’t see what the Court has to 
do about it, if you fellows agree that that is what 
ae We 

Mr. Constable: My point was, the issue has 
never been raised and we wanted to make clear 
that we are making it part of the 

The Court: I would have no problem about it. 

Mr. Constable: That problem is also common 
in 51228. 

The Court: Particularly since you say you have 
raised it and agreed on the disposition of it. 

Mr. Constable: That is correct, your Honor. 

ihe Court VA lil 1iglie 

Mr. Constable: Now, in the stockholders’ dockets, 
51226, 51228, 51229, there is a little tag end that 
hasn’t been agreed upon, and I think Mr. Shearer 


will stipulate that in the notice of deficiency, page — 


3, attached to the petition in Docket 51226 the 
determination relative to the refundable deposit of 
#378 in item 2, and the determination as to the 
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value of a State tax claim of $126.80 in item 3 are 
eoneeded [45] by the petitioner. 

Mr. Shearer: Yes, your Honor. But let the rec- 
ord be clear that that refundable deposit has noth- 
ing to do with the payment in connection with the 
San Gabriel. That phrase has becn used before in 
eonnection with that. 

The Court: All right, the record will show the 
agreement. 

Mr. Constable: In Docket 51228, referring to 
the deficiency notice attached to the petition in that 
docket, page 4, respondent offers to stipulate that 
petitioner concedes the refundable deposit item of 
$378 and the State tax claim item of $126.80 re- 
ferred to in item A on page 4. 

Mr. Shearer: So stipulated. 

The Court: That is comparable to the other 
one? 

Mr. Shearer: Yes, your Honor. 

Mr. Constable: In Docket 51229, similarly, re- 
spondent offers to stipulate that in the notice of 
deficiency attached to the petition in that docket, 
page 2, the determination with regard to the re- 
fundable deposit of $189 in item A 1s correct. 

Mr. Shearer: So stipulated. 

The Court: All right. 

Mr. Constable: Now, your Honor, I have another 
little item. Respondent offers to stipulate that on 
or about March 13, 1950 a contract marked Ex- 
hibit 4 was entered into between Whittier Develop- 
ment Company and San Gabriel Valley Water [46] 
Company which concerned the installation of water 
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pipe lines to tract No. 14001. This contract is 
referred to on the books of the water company as 
Job No. 603W, and that a transcript of the 241 
ledger of the San Gabriel Valley Water Company 
for Job No. 603 W is as shown on what is marked 
Pee brt 3. 

That is the end of the offer to stipulate. 

Mr. Shearer: In that connection, your Honor, 
I will, subject to the language that appears at the 
yeginning of the written stipulation, reserving the 
right to object to the materiality, join in the stipu- 
lation. 

The Cowt: In other words, you agree to the 
correctness of it but reserve the right to object 
on the ground that it is immaterial? 

Mr. Shearer: Yes, your Honcr. 

The Court: Very well. 

Mr. Constable: Your Honor, it may be that in 
brief the parties or one of them may wish to argue 
in terms of present values of annuities. For the 
record I would like to make an offer to stipulate 
to Mi. Shearer very briefly on the present value 
of an annuity subject to his checking it later. 

The Court: What do annuities have to do—you 
mean present value of a dollar on a given date? 

Mr. Constable: The present value, your Honor, 
of an annuity payable over a period of, say, nine 
years. 

The Court: Well, go ahead with your statement. 

Mr. Constable: Respondent offers to stipulate 
that the present value of the dollar per annum for 
a period of nine years, based upon interest earn- 
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ings at the rate of 5 per cent, is $7.108, and the 
present value of 70 cents per annum for a period 
of nine years at 5 per cent interest is $4.97. The 
offer to stipulate is made into the record for the 
purpose of encouraging counsel for the petitioner 
to, at a date subsequent to trial and before briefs, 
agree on this present value or other present values. 

That is the end of the offer to stipulate. 

Mr. Shearer: I would like to reserve answer. 
J am not prepared to make that stipulation at this 
time. Jf am not sure 

The Court: I think you better get together and 
Iet’s get it settled one way ov the other by the end 
of the trial. 

Mr. Shearer: I think so, your Honor. 

The Court: All right. 

Mr. Constable: One matter, your Honor: I 
don't know yet whether I am going to be required 
to call an expert. I don’t think so and I hope not. 

Lhe Court: What does that have reference to? 

Mr. Constable: Well, your Honor, there has 
heen some reference made that we can finish this 
ease today, and J think we may be able to. How- 
ever, my expert can not be here until Monday. [48] 

The Court: I won’t have anv room for him Mon- 
day. I might have room for him tomorrow if we 
have to. 

My. Constable: That would be agreeable with 
me if it would be agreeable with Mr. Shearer. 

Mr. Shearer: It is agreeable with me. 

The Court: We will have to see what the situa- 
tion is. What do you want an expert for? 
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Mr. Constable: Your Honor, as my case stands, 
T don’t think that I will need one, but I don’t know 
what Mr. Shearer is going to do. 

The Court: What is it you are going to value? 

Mr. Constable: I am going to attempt to value 
nothing, because we have our presumption, of 
course. But I don’t know what Mr. Shearer 1s 
going to offer. 

The Court: Let’s cross the bridge when we come 
HO) le 

Mr. Constable: Very well. 

One remaining item in, for example, Docket 
51228 at paragraph 5 (h). Well, I think, your 
Honor, in view of the discussion with counsel, that 
my remarks just made with relation to Docket 
51228 can be stricken. 

MherCourt. nll ment. 

Mr. Constable: We prepared about 80 para- 
eraphs of facts, your Honor, and I forgot the 
simple fact of putting in the returns. At this time 
T would like to stipulate that the [49] returns for 
the individual petitioners may be received into evi- 
dence as follows: Albert Gersten, Lucille Gersten, 
1949, Exhibit Q; Albert Gersten, Bernice Ann Ger- 
sten, 1950, Exhibit R; Myron P. Beck and Ann H. 
Beek, 1949, Exhibit S; Myron P. Beck, Ann H. 
Beck, 1950, Exhibit T; Milton Gerston and Mary 
Gersten, 1950, Exhibit U. 

That is the end of that offer to stipulate. Is 
that so stipulated? 

Mr. Shearer: I so stipulate. Because I don’t 
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know the purpose of the proposed Exhibit S, TI 
will reserve the right to object to its materiality. 

The Court: All right. 

Mr. Constable: S is a return for the year in 
which a determination is made, your Honor, but 
not contested. 

The Court: I see. 

Mr. Constable: Another offer to stipulate: Re- 
 spondent offers to stipulate that on or about Janu- 
ary 20, 1953 petitioners Albert and Lucille Gersten 

and petitioners Myron P. and Ann H. Beck signed 
consents extending the period of limitation upon 
the assessment of income and profits tax for the 
year 1949 to June 30, 1954. 

Mr. Shearer: So stipulated. 

The Court: Very well. 

Mr. Constable: That is all I have, your Honor. 

Lhe Court: We will adjourn until 2:00 o’clock. 

(Whereupon, at 12:45 p.m. a recess was taken 
until 2:00 p.m.) [50] 


Afternoon Session. 2:00 P.M. 

The Court: Proceed. 

Mr. Constable: May I have just a moment for 
some details? 

The Court: Yes. 

Mr. Constable: First we have a stipulation of 
fact which JI will offer for ‘filing. 

The Court: The stipulation will be received and 
made a part of the record. 

Mr. Shearer: If your Honor please, in connec- 
tion with the stipulation of facts, by its terms, the 
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stipulation reserves the right to object to mate- 
riality of any fact herein stipulated. 

Now, the difficulty here is the time of making 
such objection. It may well be that, and I can 
conceive even the probability, apart from this pos- 
sible expert, that respondent will simply rest with 
the stipulation. For that reason I thought perhaps 
if T indicated the particular portions of it to which 
T did wish to object on the ground of immate- 


riality, at this time 

The Court: Oh, yes, any objections to any part 
of it on any such ground, you make the objections 
and we will take a look at them now and clear the 
record on them. 

Ma. Shearer: My objections are substantially all 
of the same kind and they go to paragraph 7, 8—— 

The Court: All right. 

Mr. Shearer: If I may, I will enumerate the 
other paragraphs which are all a similar type of 
paragraph: 7, 8, 20, 30 and 41; and also the exhibit 
which counsel put in on oral stipulation. I don’t 
know what letter was assigned to that—Exhibit 8. 
Now, I might clarify this by stating that, for the 
purpose of the individual cases, I can see where cer- 
tain of the payments made—I’m sorry, I said “‘in- 
dividual cases;’’ I meant corporate cases. In con- 
nection with the reflection of income of those cor- 
porations, the payments made prior to their dissolu- 
tion would be material, and my objection does not 
run to those items. However, the entire list 1s com-- 
piled as a single list for convenience, with the un 
derstanding that that convenience would not preju- 
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dice my objection. I can enumerate the specific 
points from which my objection runs or I can state 
it in general, that all payments made—I object on 
the ground of immateriality to the receipt into evi- 
dence of all payments made subsequent to the dis- 
solution of the corporations. 

The Court: I think I had better get an explana- 
tion of these accounts. The paragraphs mentioned 
appear to be transcripts of ledger account in the 
books of the water company. 

Mr. Shearer: Yes, Your Honor. 

The Court: And [I would like to have some ex- 
planation of these entries in this account as to what 
they are per [52] books. 

Mr. Shearer: If I follow Your Honor, I might 
say that the column “Credits” represents an amount 
equivalent to that originally paid to the water com- 
pany. The column entitled “Charges” represents the 
payments made by the water company to the sub- 
divider or to the owner of the contract, as the case 
may he, if the contract were assigned. The balance 
is smply a mathematical subtraction of the amount 
paid from the next preceding balance. 

The Court: Let me get at it this way: Is it a 
proper interpretation to say that the first one, being 
In paragraph 7, the account being, as J understand, 
credited to Job No. 363W ? 

Mr. Shearer: Yes. 

The Court: That job, which was the construc- 
tion of water mains up to one of these subdivisions 
by the water company, was credited with the pay- 


| ment of 23,764? 
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Mr. Shearer: Yes, Your Honor. 

The Court: And then that was charged out, leav- 
ing balances as payments were made back over the 
period of time and as the water was used by the 
tenants, is that right? 

Mr. Shearer: Yes, Your Honor. I may say that 
the date reflects the date of payment by the water 
company and not the dates—— 

The Court: The amounts under “Charges’”’ so 
that the over-all situation is that in terms of water 
companies the way [53] one interpretation might 
be, that it was charging itself with 23,764 and was 
reflecting satisfaction of that by these various pay- 
ments on the dates mentioned, leaving the balance 
as shown in that particular one at December 1954 
at 12,999.26. 

Mr. Shearer: That would be an interpretation 
on the basis of the information to this point. It is 
my understanding, and the evidence, I believe, will 
show, that they set these up as what they ealled 
contingent liabilities, and I don’t want to lose sight 
of that fact. 


The Court: I am not trying to get any admission 


or statement here which by way of impingement 


overcomes the contention that you are making in 
the over-all case. I am just trying to get a fair 
reading of the Act as it is carried by the water 
company without regard to whether that would be 


or indicate a proper legal result as between the” 
water company and these individuals or the com-— 


pany or not. The remaining question that comes up, 
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and which might be one that when a consideration 
of the proper treatment of such an account is given, 
would be what would be the entry in an account 
such as this on the books of the water company if, 
after ten years had run from the opening—and that 
was November 21, 1947 I believe in that particular 
one—— 

Mr. Shearer: Yes, Your Honor. 

The Court: If, at the end of ten years, say, the 
balance column showed a $3,500 balance in there? 

Mr. Shearer: Well, I don’t wish to give evidence 
from the counsel table, but the evidence, I think, 
will show that that is put into what is called a dona- 
tions account. 

The Court: On the books of the water company? 

Mr. Shearer: Yes. 

The Court: At the end of that time they would 
elear this account by taking the balance somewhere 
else? 

Mr. Shearer: Into a donations account, and the 
reason, they use that phrase as meaning in relation 
to the requirements of the California Public Util- 
ities Commission, of the treatment of that amount 
as allowed capital or whether they are entitled to 
return of it for the purpose of rate-setting and so 
forth, and therefore it goes into what is called a 
donations account. And without question at that 
stage, there are absolutely no rights which the sub- 
divider has in the—— 

The Court: I understand. 

Mr. Shearer: On the other hand, the water com- 
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pany is required to keep that separately in order 
for another purpose, that is, the purpose of rate 
setting. 

The Court: Might become of some interest di- 
rectly or indirectly as to how it is treated in mak- 
ing out the income tax return. So I merely mention 
that at this stage because the Court may have to face 
some consideration of that proposition in reading 
this stipulation. So you will bear that in mind, and 
if it is regarded by counsel as requiring any (551 
consideration or being dealt with in the course of 
the trial, you may do so; and after that, en briefs. 
if it is regarded as material. 

Now, you object on the ground of immateriality, 
and what is the basis of the claim that it is 1m- 
material ? 

Mr. Shearer: The issue here, Your Honor, re- 
lates to what is to be done with respect to the 
payment in the year in question. All entries, for 
example, in paragraph 7, all entries subsequent to 
the entry under date of 6/14/1950 relate to trans- 
actions which do not affect—I shouldn’t use that— 
which do not at least directly affect on the books 
of the company, which is no Jonger in existence, its 
income or outgo. 

Now, what its stockholders subsequently receive, 
we submit, is not material and has no relationship 
—ean not affect the right or the lack of right of 
the company to treat this payment as a cost. of 
goods sold, and for that reason the evidence does 
not tend to prove or disprove any of the matters 
in connection with this issue. 


a 


a Eh 
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It is my understanding that this is not offered 
with relation to anything but the corporate issue. 

The Court: Well, it is in here as a fact, and I 
think that, rather obviously, certainly, up through 
these tax years that are involved, there can be no 
question that it is material. Now, there might be 
some question as to the weight that is to be given 
to it in arriving at the question as to [56] the 
proper effect on income and arriving at net income 
of these petitioners. But I think that certainly up 


| through these taxable years the contention that it 


is Immaterial is not well taken, and in any event I 
will overrule the objection. 

Mr. Shearer: iI conceded up to the years in 
question. 

The Court: Well, the objection will be overruled. 

Mr. Shearer: I will enumerate other paragraphs 
that have the same language relating to the differ- 
ent taxpayers: 12, 23, 34, and 44. I have no objec- 
tion. I simply wish to call the attention of the 
Court to the fact that the conversation this morn- 
ing, the discussion this morning brought to my at- 
tention that perhaps the use of the word “deducti- 
bility” might appear to have a technical meaning 
in paragraph 12. That was not our intent. 

The Court: A very unfortunate selection of a 
word. 

Mr. Shearer: Yes, and that was 

The Court: In the light of the statement of the 
issues. 

Mr. Shearer: Yes, Your Honor, and that of course 
is what caused me to mention it. 
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The Court: All right. As I understand it, then, 
the parties would have me read it as a question as 
to whether or not it is to be taken into account 
in determining cost basis? 

Mr. Shearer: Yes, Your Honor. [57] 

The Court: To the corporate taxpayer, because 
T don’t understand the claim of deductions is being 
asked here. 

Mr. Shearer: That is right. 

The Court: All right. 

{r. Constable: May I inquire of the Court, 
what the Court is referring to in ‘‘cost basis’’? 

The Court: Well, this 12 has to do with the 
amount paid by J. Richard Company to the water 
company for running water pipe lines into this de- 
velopment, and there is an indication in the use 
of the term ‘‘deductibilitv,” and if that were, the 
question were whether or or not it was an item of 
deduction under the statute in arriving at net income 
—and I don’t understand that there is anv such 
claim on the part of the petitioner at all—a deduc- 
tion is a matter of legislative grace covered by Sec- 
tion 23 of the Code of 1939, whereas a matter of 
cost goes into the basis in arriving at the amount 
of gain that is to go into gross income under Section 
92 of the Internal Revenue Code of 1939; a wholly 
different thing. And the word “deductibility” is 
very had to use it in that sense because of the con- 


fusion that it does give rise to. And it is rather 
amazing to me the number of times that I find» 


where it is loosely used. It is always well to avoid — 
the use of a word where, under the Code or statute 
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to be applied, it has its own special statutory mean- 
ing. And I am glad that attention has been called 
to it, because we will read it in light of the [58] 
statement of the issue here. 

Mr. Shearer: Is that satisfactory ? 

Mr. Constable: Yes. I might add, paragraph 72 
sheds some light on that. 

The Court: If there are any others I think it 
would be well to—— 

Mr. Shearer: I enumerated the other paragraphs. 

The Court: All right, you may proceed. 

Mr. Shearer: Mr. Moseley, please. 

Mr. Constable: May I continue? I had another 
item. 

The Court: All right. 

Mr. Constable: This morning certain returns were 
stipulated into evidence, marked Exhibits Q, R, 8, 
T’, and U. The Clerk has asked me, for the record, 
to hand them to him for marking. 

The Court: All right. When they are offered, 
they will be given the designations indicated. 

The Clerk: Q through U in evidence for the re- 
spondent. 

(Respondent’s Exhibits Q through U were 
marked for identification and received in evi- 
dence.) 


Mr. Constable: And the same applies to what 
was stipulated this morning as Exhibit 8. 


The Clerk: Exhibit 8 for the petitioners. [59] 
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(Petitioners’ Exhibit No. 8 was marked for 
identification and received in evidence.) 


Mr. Constable: This morning, in offering to stipu- 
late the consents for Albert and Lucille Gersten 
and Myron P. and Ann H. Beck, counsel inadver- 
tently forgot to assign respective exhibit numbers. 
T will hand the consent of Albert and Lucille Ger- 
sten to the Clerk to be marked V. 

The Clerk: Exhibit V for respondent. 


(Respondent’s Exhibit V was marked for 
identification and received in evidence.) 
Mr. Constable: And Beck, to be marked W. 
The Court: Very well. 
The Clerk: W. 


(Respondent’s Exhibit W was marked for 
identification and received in evidence.) 


Mr. Constable: Your Honor, is it in order to 
move that the cases be consolidated? I am not sure 
that we have 


The Court: Iam regarding them as consolidated 
for the purposes of the proceeding here. 

Mr. Constable: Your Honor, I think T will wait 
until we conclude before proceeding to ask for per- 
mission to withdraw all the various exhibits. 

The Court: Very well. [60] 

Mr. Shearer: Mr. Moseley, please. 
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M. EK. MOSELEY 
was called as a witness by and on behalf of the 
petitioners, and, having been first duly sworn, was 
examined and testified as follows: 
The Clerk: Tell us your name, please, Mr. Wit- 
ness. 
The Witness: M. E. Moseley. 


Direct Examination 

Q. (By Mr. Shearer): Will you state your oc- 
cupation ? A. I am an engineer. 

Q. What is your present employment? 

A. I am vice-president of San Gabriel Valley 
Water Company. 

@. Are you also the general manager of that 
company ? ie es. SIT. 

Q. How long have you been with San Gabriel 
in an executive capacity ? 

A. With San Gabriel and its predecessor, since 
1937. 

®. Is San Gabriel a private corporation ? 

A. Yes, public ntilitv under the California Pub- 
he Utilities Commission. 

Q. I show vou Exhibits 1 through 
which are water contracts, apparently executed by 
you on behalf of San Gabriel. Are vou familiar with 
those? [61] A. Jam. 

Q. Now, did you negotiate those particular con- 
tracts with the respective subdividers ? 

A. I did. 

Q. Did vou participate in the fixing of the 
amount called for which the respective contracts 


7 


, inelusive, 
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called for payment to San Gabriel? A. I did. 

Q. How were those amounts arrived at? 

A. The amounts represent the cost of the facili- 
ties which are required to be installed, and the 
facilities that are required are determined by the 
water company after an engineering study. 

Q. Are you generally in charge of negotiating 
that type of contract for San Gabriel? 

A. Yes, I am. 

Q. Approximately how many of such contracts 
have you worked on and seen in connection with 
your employment? 

A. That is difficult to say. It is a great number. 
Tt might be 500 or perhaps a thousand. 

Q. Do those contracts always contain what Twill 
eall a refund provision? A. Yes, they do. 

Q. The language you will note is somewhat dif- 
ferent in each of the contracts, but the substance 1s 
the same. Is [62] there any reason why the re- 
funds and their rates are more or less uniform in 
the various contracts? 

A. Well, the contract and the refund rates are 
preseribed by the Public U tilities Commission. 
They have prescribed changes in rules from time 
to time. ; 

Q. And each of those contracts, then, conformed 
to the rules then existing at the time of the Cali- 
fornia Public Utilities Commission ? 

pe Viet 1s\ cormact. 


Q. Now, who actually makes the water pipe in- | 


stallation ? 
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A. The water company does, or it employs a con- 
tractor to do it under its direction and supervision. 

@. The subdivider has nothing to do with it 
beyond the payment, is that correct ? 

w&. »That is correct. 

Q. Now, are these pipe lines generally installed 
in that portion of the subdivisions which are dedi- 
eated to public streets? An Mies! 

Q. Is that true in the specific subdivisions re- 
ferred to in contracts which are Exhibits 1 to 7? 

A. I think that is true with the exception of 
minor instances. 

The Court: Are you talking about the connec- 
tions and the lines after they reach the subdivision ? 

The Witness: Yes, within the subdivision. [63] 

Q. (By Mr. Shearer): The water mains actu- 
ally are laid in the subdivisions themselves, are 
they not? 

A. Yes, a subdivision consisting of lots and 
Sureets. 

@. And they are generally, in this ease you said 
except for minor instances, in the street portion 
of the subdivision? A. That is correct. 

@. You do not have anything to do with the 
connection from that water line to the house itself? 

A. Yes, we extend a connection from what are 
commonly called water mains to a meter box, which 
will be near or at the property line, the property 
line being the limits of the public street. 

The Court: Right at this point let me see if we 
can clear up one matter, since it is a matter that 
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T don’t think there should be any dispute about, 
and maybe we can clear it up by mentioning: 

Now, am I to understand that in these four in- 
stances that the water lines or mains, the cost of 
which is here involved, are the lines or mains that 
are within the confines of the subdivision, or does 
it likewise involve, for instance, if an existing 
water main runs within a quarter of a mile of a 
subdivision, that. part of the main which it takes 
to run that quarter of a mile hefore it reaches the 
boundary of the subdivision? Do we have one or 
both or none of those? [64] 

A. Well, the one we are just discussing certainly 
ig an important element in the cost of the installa- 
tion. A subdivision may be started, and it may be 
fortunate and have a water main entirely along 
one frontage. It might not have any internal streets 
at all. 

The Court: Might not have what? 

The Witness: Any internal streets. <A piece of 
land might be subdivided with a pipe line already 
alongside of it. Off-site distance certamly has a 
good deal to do about it. The particular layout of 
the subdivision has a great deal to do with it, from 
an engineering standpoint, in determining the size 
of the pipe lines that are involved. 

Q. (By Mr. Shearer): When you speak of lays 
out, would that include the width of the streets? 

Be Nes: 


Q. Would that have any bearing upon the cost? | 


A. Well, our company doesn’t lay 


lays two- 


| 
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pipe lines on a strect, if the street exceeds 70 fect 
in width, one on either side. 

Q. Now, would the pattern of the layout of 
streets within the tract have any bearing upon 
the cost? 

A. Yes. Am I supposed to continue? Did you 
ask me a general question ? 

Q. Yes, if you would have other factors, if you 
would [65-66] simply give them to us. 

A, Other things that would be considered from 
an engineering standpoint are soil conditions, the 
type of pipe that would be laid to fit, suitable for 
those soil conditions, which then revolves into—is 
an element of cost, finally. 

Q. Will you explain that a little? 

The Court: Let me ask a question right there, 
because I don’t know that I follow. You say ‘‘from 
an engineering standpoint.”’ Are you using that as 
something distinctive and different from cost stand- 
point? When you speak about ‘‘engineering stand- 
point,” are you talking about cost? 

The Witness: I think cost follows the engineer- 
ing. 

The Court: I just want to know what you mean, 
is all I want to know, because you seemed to be 
very carefully referring to it in your answers, to 
matters from an engineering standpoint, and I 
think that, primarily, the question here is directed 
to cost. 

The Witness: All right. I think I know what 
you mean. From a long-range cost standpoint, it 
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would not be good engineering to put In a pipe line 
which will not survive in a particular soil, and it 
might be well from a short-range standpoint to put 
in a pipe line which wouldn’t stand a particular 
corrosive soil condition, but in long-range cost you 
must fit the material to the conditions you have, 
and some of those are different. [67] 

The Court: Now you are bringing in another 
matter that I don’t know what you mean, when 
you are referring to “‘from an engineering stand- 
point’’, and now you are talking about a long-range 
cost. standpoint. 

Q. (By My. Shearer): Who determines what 
kind of pipe materials are laid? 

A. The water company. 

Q. And some materials are more expensive than 
others, are they not? A. «That is.corfegt 

Q. In given cases do you determine whether a 
more expensive material be laid becanse in your 
opinion the particulary soil will not properly take 
the cheaper A. Yes. 

Q. One of the elements 

The Court: I think it would be better if you 
will ask him the questions instead of giving him 
the answer in the question. 


Mr. Shearer: Yes, your Honor. I thought I | 


understood what he had said and was trying to 
translate it. 

The Court: Well, I believe he better translate 
Tite 

Q. (By Mr. Shearer): Of the factors you have 
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mentioned which affect the cost of the installation, 
do any of those have any hearing upon the amount 
of water which is used in connection with that 
installation? [68] A. No. 

The Court: What do you mean by that? 

Lhe Witness: Are you asking me? 

The Court: Yes. 

Lhe Witness: The cost of the pipe line in front 
of a dwelling or lots wouldn’t have anything to do 
with the quantity of water which an individual 
householder used, unless it should be that the pipe 
line were so small that he were unable to use the 
quantity of water that he wished to use and they 
wouldn’t supply it. 

The Court: In other words, it is the size of the 
pipe line and not the cost? 

The Witness: Yes, sir; and size and cost are 
directly related. 

@. (By Mr. Shearer): Would the fact that a 
subdivision’s water pipe installation cost was 
greater because of a long distance from the water 
eompany’s then existing facilities have any bearing 
upon the amount of water used in that subdivision ? 

A. No, I don’t think it would. 

Q. Does the nature of the pipe materials used 
have any bearing upon the amount of the water 
used ? A. No. 

Q. What factors do affect the amount of water 
used in a given subdivision? [69] 

A. Qh, size of lots, which means increased vege- 
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tation around the outside of a house, weather, cer- 
tainly pride of ownership. 

Q. Will you explain that “weather,” what you” 
mean by the “weather’’? 

A. Water companies don’t sell much water in- 
-eold or wet weather. 

Q. Any other factor? 

A. I think that’s all. 

The Court: You mentioned something there. 

T would like for you to read back that answer. 

Reporter (Reading): ‘Answer: Oh, size of lots, 
which means increased vegetation around the out- 
side of a house, weather, certainly pride of owner- 
Clinard 

The Court: What do you mean by “pride”; 
p-r-i-d-e? 

The Witness: Yes. I mean the general appear- 
ance of a neighborhood, people that live there, 
whether or not they use water to keep their places 
appearing well or whether they don’t. 

ae Court: All ight. 

Q. (By Mr. Shearer): Do you find that some) 
tracts will use a greater amount of water for that 
purpose than others? 

A. Not tracts, particularly, but areas do. 

Q. In relation to the full ten-vear period ins 
volved in [70] these contracts—does your occue 
paney vary during the ten-year period. 

A. Yes, occupancy does vary. 

Mr. Constable: Your Honor, IT have objected! 
mayhe a little late. I think Mr. Shearer’s ques- | 
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tioning was directed to these contracts. I would 
like to know—he has talked about a thousand con- 
tracts, and then we have some contracts in issue, 
and I am not sure which he is talking about here. 

The Court: I am not either. 

Q. (By Mr. Shearer): Do you understand 
my question to relate generally to all of the subdi- 
vision which San Gabricl services? 

A. I think it will refer to any place we serve, 
any tracts or any areas. 

Q. Was your answer intended to reflect that? 

A. That’s correct. 

Q. Now, speaking as of the commencement of 
the installation of water pipes, pursuant to any 
one of the contracts, Exhibits 1 through 7, or any 
similar contract, can you predict how much, if any, 
of the water pipe payments may be refunded ? 

A. No. 

Lhe Court: Did you ever trv? 

The Witness: No, T don’t think I have. TI have 
thought about it. J don’t think in the strictest 
sense I have tried to make a prediction of what 
would happen in these contracts, [71] beeause I 
don’t know what the subdivider is going to do. 

Q. (By Mr. Shearer): Insofar as the ten-vear 
period is concerned, that of course starts not later 
than the completion of the installation ? 

Mr. Constable: Objection, yonr Honor. 

Mr. Shearer: This is preliminary. T am stating 
what is in the stipulation. 

Mr. Constable: I think that some of the con- 
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tracts, Mr. Shearer, read “from date of comple- 
toni’? 

Mr. Shearer: I think I said “not later than the 
completion of the installation.” 

Mr. Constable: All right. 

~ Ghat iseine: 

Q. (By Mr. Shearer): There is a period he- 
tween that time and substantial occupancy during 
whieh your sales of water are comparatively hm- 
ited, are they not? A. “Dat is corer 

Q. Have you found that time to vary from sub- 
division to subdivision ? A. Jt does vary. 

Q. Is the variance substantial? 

A. Yes, it is. 

The Court: You are speaking of which time? 
We have had [72] times that were—you said you 
were there from 1937. Well, certainly the experi- 
ences of most any subdivider in 1937 are quite dit- 
ferent from his experiences after World War 2, for 
instance, possibly during World War 2. We have 
had, I rather imagine, quite a range of extremes. 

The Witness: Yes, sir. 

The Court: So now what are you talking about? 

The Witness: Well, I am not talking about 1937. 
T have made some inquiry 

The Court: This better be about your experience, 
not Inquiry. : 

The Witness: My own company? May I put it 
this way: I asked questions about the experience 
with our contracts of people in our accounting de- 
partment within the last few days, and that is the 
answer I propose to give. 
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The Court: You know what periods they were 
telling you about when you asked them? 

The” Witness: ‘The contracts that they were 
speaking of are still on the books. They have not 
been cancelled because of expiration of the ten- 
year period. I am not familiar with the particular 
conditions in respect to those contracts. But I did 
ask as to the variance in refund rate. 

Mr. Shearer: May I proceed? 

The Court: Yes, go ahead. [73] 

@. (By Mr. Shearer): Has there been, com- 
mencing from say 1948, a danger of loss of occu- 
panecy by destruction of homes by reason of con- 
demnation ? 

A. My company has experienced that, due to the 
building of freeways. 

Q. You know 

A. And to the construction of a flood control 
project. 

Q. Mr. Moseley, speaking of a period of time 
after June, 1949, and not later than December 31, 
1950, do you know of any sales of rights to receive 
refunds under contracts similar to Exhibits 1 
through 7 which were issued by vour company? 

(Question read.) 

A. I know of some sales, but I can’t pin them 
down as to the time at this moment. 

@. Do you know approximately how many sales 
were made, that is, that you know of? 

A. I know of, I believe, four contracts that have 
been sold. 
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Q. Now, did those relate to subdivisions which 
had been completely occupied, that 1s, were com- 
pleted as far as subdivision was concerned ? 

The Court: Which do you mean, occupied or 
completed ? 

Mr. Shearer: Strike the question and I will re- 
phrase it. 

Q. (By Mr. Shearer): Did those refer to sub- 
divisions in respect of which [74] the homes had 
been completely or substantially completely built? 

A. Three of them were substantially or com- 
pletely built and one was not. 

Q. Can you tell us approximately how many 
such contracts were then existing in that period 
to which J have referred? 

A. I don’t know that these were sold during 
that period. They may have been sold more re- 
eently than that. 

Q. My question was directed to the period. 

A. J told you that I knew of the sale of four 
contracts, but I couldn’t tell you as to the time, 
whether they were sold during that period or not; 
I can’t diel: 

Q. Can you tell us approximately how many 
such contracts you had on your hooks between June 
of 1949 and the end of 1950? 

The Court: Now, before you get into that, I 
don’t know just what you are going to ask memig 
find from an answer to that question. I can’t tell 
at this stage. But if it is something that is mate- 
rial, and important, to your case, or you think it 
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is, that 1s something that shouldn’t be asked of this 
witness here, to approximate, when all you would 
have to do is have them cheek and find out what 
it was from the records of the company. I want 
to allow you all the latitude in the world in the 
presentation of your case, but questions like that 
can present a terrifically burdensome duty to the 
Court, in the light of some arguments that are later 
made. Now, I mention [75] that at this time while 
we are still early in this proceeding, beeause un- 
donbtedly those things are a matter of record, and 
this witness has indicated that he worked in con- 
nection with 500 or a thousand such matters, and 
IT just don’t like to be handed such an indefinite 
sort of a burden, when he is just being asked to 
approximate something that could have been de- 
termined from records. 

Mr. Shearer: I would be perfectly willing to 
have the witness confirm it, and stipulate. But I 
must say there are times when given material is 
not sought because it doesn’t appear to be neces- 
sary, and then turns out to be advisable because of 
an answer a witness has made. 

ive Court: This is a matter that is the responsi- 
bility of an attorney in the preparation of his eéase. 

My. Shearer: Yes, your Honor. 

The Court: We have provision which requires 
counsel to go into those things ahead of trial and to 
get record facts. 

Now, I know that you have had here a rather 
complicated situation in that you have corporation 
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cases, you have the individual stockholder cases, 
and then you have little side issues of individual 
petitioners, and you have had, undoubtedly, a very 
burdensome case to work up, and I am perfectly 
aware, and I think you are to be commended, from 
vour demonstration here already that you gentle- 
men have been working at it. But if this is impor- 
tant, this witness very obviously doesn’t know [76] 
the answer to that sort of thing, other than just 
some approximation, when, as a matter of face, it ta 
a matter of record. And it is better to have it 
right than it is to have something indefinite that 
I am going to have to struggle with and don’t know 
what the answer will be to it when I struggle with 
Ty 

Mr. Shearer: Well, unless counsel is willing to 
stipulate that the witness may verify the specific 
fact, and it may be offered, I have no way of get- 
ing the exact information at this time. 

The Court: ‘You have no way of getting the 
exact information at this time, apparently, because 
this witness indicated he doesn’t know, and you are 
just asking him to approximate matters that are 
rather obviously of record with the water company. 

All right, let’s get back to the question. 

Will you please read the question ? 

Reporter (Reading): “Question: Can you tell us 


en 
a 


— 


approximately how many such contracts you hadi 


on your books between June of 1949 and the end 
of 1950?” 
A. We had several hundred. 
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Mr. Constable: Your Honor, that is rather in- 
definite. We have got a long period of time. 

The Court: Are you objecting and moving to 
strike or what? 

Mr. Constable: Yes, I object and move that the 
answer be stricken. [77] 

The Court: The motion is granted. 

Mr. Shearer: If your Honor will withdraw his 
ruling for a moment, I would lke to call your at- 
tention to the fact that, in my opinion, this witness 
has been qualified as an expert; with relation to 
this specific matter, he may well be able to state 
unqualifiedly, and the question was so directed, 
“Can you state a minimum amount?’’ 

The Court: That wasn’t the question, and I 
don’t know whether it would make it any better 
if it was. 

Mr. Shearer: I didn’t mean the minimum amount. 
I asked the question, “Can you state the approxi- 
mate number?’ And his answer related to a min- 
imum amount, which might be helpful to the Court 
in trying to determine a question of four possible 
sales among at least several hundred. 

It may be my ease will be stronger if I had the 
exact amount and it was a thousand. 

(he Court: It may be, so let’s get the exact 
amount. 

Mis Shearer: Your Honor, I have no way of 
getting the exact amount unless I ask vour Honor 
to hold this matter open until Monday, which 1 
am not disposed to do at this point. 


move on with the case, because this Court has too 
many burdensome matters to have to str iggle over 
hose things which are approximations [78) off 
matters that are of record and can be established, 
and I don’t think it goes to the qualifications of 
this witness as an expert at all. It has to do with 
the business of this company, the business on its 
books. 

All right, let’s go on. 

Q. (By Mr. Shearer): Mr. Moseley, in connec- | 
tion with the accounts of what is called your 247) 
ledger, have you seen that book? A. Yes, sim 

Q. Are you familiar with the fact that from 
time to time there are accounts in the 241 ledger 
which do not pay out prior to the expiration 
period ? A, Yq: sim: 

Q. What happens, how do you treat the unre- 
paid amount? 

A. The amount that is not repaid is transferred 
to an account ecailed “Donations in aid of construc- 
irom 

The Court: Donations what? 

The Witness: “Donations in aid of construc 
tion.” The California Public Utilities Commis- 
sion prescribed a new system and classification of 
accounts effective as of January, 1955. The pres= 

nt account, the new account for these contracts 
during their life is called 241; I believe the title | 
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The Court: I have made my ruling, so let's 
f 
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of it is “Consumers’ advances’? or ‘Customers’ 
advances for construction.’’ he other account, 
into which any remaining amount goes—I don’t 
have in mind the number—hbut it is still called 
donations, [79] as it once was. That donations 
account, wnder the present treatment, appears in 
the liabilities side of the ledger as a liability. The 
Commission treats it almost as an asset that does 
mot exist. Jt is not a part of rate base, and it is 
now being written off lke depreciation but not 
charged to depreciation. 

The Court: In making that answer, are vou 
talking about the way your accounts are kept for 
the purposes of meeting the requirements of the 
Utilities Commission? Is that what vou are talk- 
ing about? 

The Witness: Yes, sir. First, there is a—fed- 
erally, they are kept another way, for the purpose 
of Federal taxes, I believe. 

Q. (By Mr. Shearer): Mr. Moseley, the change 
eame when, did you say? A. January, 1955. 

OQ 55% A. Yes. 

Q. <And did you not use these two new accounts 
prior to that time? 

A. They were practically the same accounts: 
241 was called 28A. I helieve it has the same title, 
and “Donations” was 28B. I ean’t think 

Q. Yon used the word ‘“Donations’’; before you 
used the word “Donations in aid of construction.” 
Are you simply [80] shortening the phrase? 

mB. Yes. 
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Q. When you said it the second time? 

jee 8That’s right. 

The Court: That is the account which you c¢ar- 
ried any balance at the end of the required period, 
re iat rigwet 

The Witness: Yes, sir. We have taken that 
money and literally buried it in the ground in the 
form of pipe lines, and the way it is treated now 
by the Commission is that at the expiration of the 
period any unrefunded amount is actually a de- 
duction, you might say, from the value of that pipe 
line. 

Q. (By Mr. Shearer): When you say it isn’t 
included in the rate base and wasn’t, did you mean 
that it wasn’t included in the rate base during the 
years in question here from 49, ’50? 

A. That is also true. It is not included in rate 


Q. May I ask you what you mean by rate base? 
T don't know that this is material to our case, but 
you have used a phrase that I frankly don’t under- 
stand. 


A. Rate base is a phrase, I guess used by Com- 
missions all over the country for the purpose of 
determining what assets of a company it may earn 
on, its fixed percentage of earnings, whatever th 
Commission uses. 

Q. In other words, is it correct to state that 
they do not take into account any such unr -efunded 


portions in determining [81] the rate of income — 
: 


| 
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you should earn on your capital investment; is 
that a correct statement? 

A. They do not—that is correct. <All unre- 
funded amounts, either amount that may he re- 
funded or amounts that have gone beyond the 
point where there will be no refunds, are deducted 
from the assets of the company im arriving at a 
rate base. 

Mr. Shearer: I have no further questions. 

The Court: Any questions? 

My. Constable: May I have just about five min- 
utes? J think I will be very brief with this wit- 
ness. 

The Court: Very well. We will take an inter- 
mission. 

(Recess. ) 

Myr. Shearer: Before counsel starts cross exam- 
ination, I would like to offer to stipulate that, as 
of any given date, the 1950’s, of counsel’s choos- 
ing—and I would suggest July Ist of 1950 as being 
a mean in connection with these cases—that San 
Gabriel had in effect a given number of contracts 
similar to Exhibits 1 through 7, relating to subdi- 
visions, the given number to be furnished by San 
Gabriel from their records. 

I understand connsel will consider that. 

Mr. Constable: Your Honor, without being com- 
mitted, of course, as I understand Mr. Shearer's 
offer, it is really in effect an offer to stipulate that 
we will stipulate. Well, now, we will do every- 
thing we can, and it is my opinion that this [82 
thing should be a matter of fact, and I think we 
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ean agree on it. We will certainly cooperate with 

him and do everything we can to accommodate him. 
The Court: AN right. 


Cross Examination 
Q. (By Mv. Constable): Mr. Moseley, the water 
contracts which your company has with subdivid- 


ers, wherein certain refunds or advances are pro- 


vided, have for their purpose, do they not, the fact 
that the water companies by these contracts are 
then providing installations with funds provided 
by the contractor; isn’t that correct? A. Yes. 

Mr. Shearer: Will you read the question and 

answer, please? 
(Record read.) 

Q. (By Mr. Constable): Have you brought with 
you your 241 ledger for job No. 297-W? 

A. Yes, sir. 

Mr. Constable: Will you mark this exhibit? 

Mihi Glare: X, 

(Respondent’s Exhibit X was marked for 
identification. ) 

Q. (By Mr. Constable): I will show you what 
is marked for identification as [83] Exhibit X. 
Counsel in this case will agree that Exhibit X is 
a transcript of your job 297-W. This is a contract, 
is it not, or the job number for a contract between 
San Gabriel Water Company with Albert Gersten 
and Myron P. Beck? A. ‘That is correc 

Q. And what is the date of deposit, approxi- 
mately ? 
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A. Approximately September 5, 1946 was the 
date of the contract. The deposit should have 
been reasonably close to that. 

Mr. Shearer: May I move to strike for pur- 
poses of making an objection? 

The Court: Yes. 

Mr. Shearer: I object to this question on the 
ground it is immaterial to the issues here involved; 
for the Court’s understanding, this does not relate 
to any of the specific transactions in issue, here in 
issue. 

Mr. Constable: JI might say, your Honor, if I 
could deserihe through the witness this contract, 
its effect, I will then offer it and counsel can ob- 
ject. to its admission. 
| Mr. Shearer: If this is purely for description 
purposes, I will withdraw my objection. I did not 

want to be in a position of waiting too long to 
— object. 

The Court: All right. 

Q. (By Mr. Constable): This contract, or this 
job No. 297-W, indicates that [84] the contract 
was made in September of 746, and that is similar 
im many respects, most respects, to Exhibits 1 
through 7; that it expired in September of 1956, 
but that hy October ’54 it had paid out completely; 
is that correct? 

Mr. Shearer: Just a moment. Now, I object 
to that question, and if counsel propases to put 
this into evidenee—he is first reading it into evi- 
denee and then he is going to put the exhibit in. 


i 
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so L am afraid I am going to have to object to the 
evidence that he is now seeking to elicit, which is 
simply a reading of this proposed exhibit. 

Mr. Constable: All right, your Honor, I will 
withdraw my question. I can go about it another 
way. 

ihe Court: Alierieht 

Mr. Constable: At this time I am going to offer 
into evidence Exhibit X, your Honor. Now, this 
particular exhibit, counsel has stipulated with me 
that it is a true copy of job No. 297-W on the 
books of San Gabriel Valley Water. The docu- 
ment speaks for itself in many respects. It is a 
contract with the water company between Gersten. 
It is in prior years. 

I might state that the amounts here involved or 
the contract represented by this document have 
no bearing on the computation of the deficiencies 
involved. 

The Court: What is the purposes . 

Mr. Constable: The purpose, your Honor, is to 
show that here we have a prior contract made by 
Albext Gersten, which [85] was made in September: 
of 746, and by the end of 1950 had paid out im) 
vefunds 10,000 of the original 18,000. Now, the 
purpose is to show that by 1950 Mr. Gersten and) 
Mr. Beek were aware that these particular con=y 


tracts were paying out. 
The Court: Might show that they could be : 
aware that this one was. I} 


Mr. Constable: We further have a stipulation)! 


(Testimony of M. E. Moseley.) 

your Honor, from Mr. Shearer that this particular 
job number, this refers to a tract which is in the 
neighboring area of the other tracts in issue. 

The Court: All right. 

Mr. Shearer: I think you are incorrectly stat- 
ing it—i may be wrong, there is so much here— 
but I think that is an incorrect statement of the 
stipulation. 

Mr. Constable: Now, your Honor, let me give 
you the background on this. Of course, I at first 
| 
| 
| 
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offered to stipulate—— 

Mr. Shearer: Are you saying that it is part of 
the written stipulation or that I undertook to 
stipulate? 

Mr. Constable: You stated that this was a true 
document. You stipulated that if it was material 
then you would stipulate that it was in the area 
of the tracts in issue. 

@ Mr. Shearer: That is correct. 

The Court: All right. 

Mr. Shearer: I was confused. I thought that 
counsel was—— 
| Mr. Constable: That is my offer. [86] 

| The Court: All right. 
| Have you stated your objection? 

Mr. Shearer: I object on the grounds that this 
has no bearing, doesn’t tend to prove or disprove 
|any of the issues here involved. 

The Court: The objection is overruled. It will 

be marked in evidence. 

The Clerk: Exhibit X received. 
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(Respondent’s Exhibit was received in 
evidence. ) 

Q. (By Mr. Constable): Mr. Moseley, referring 
to Exhibit X, are you able to determine approxi- 
mately, as of December, 1950, whether that par- 
ticular contract will pay out? 

A. As of December, 1950? 

a. Yes. A. No. 

Q. Mr. Moseley, from looking at the refunds 
which are coming in by year on the tract involved, 
or the refunds being paid per each year, isn’t it 
possible to arrive at some sort of conclusion as to 
whether by the expiration date this contract will 
pay out? 

A. Tf conditions stay as they were or are at 
the moment. 

@. At 1950? [87] 

A. Yes, if conditions should stay that way, if 
the oceupancy stays the same. 

Q. If the ocewpancy stays the same. What 
other conditions must stay the same, Mr. Moseley? 

A. Qh, I related things that would vary; re- 
funds, weather, condition of properties, economic 
conditions eertainly. 

Q. Now, thinking back to, oh, during the period 
1949 to 1950, barring the possibilities of depres- 
sions and floods and earthquakes and droughts, 
and ignoring the oecupancy question, isn’t it a con- 
servative estimate to say that at least 70 per cent 
of the refinds will be made on the contracts which 
San Gabriel Water Company has with subdividers? 
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Mr. Shearer: Will you read that question, 
please ? 

(Question read.) 

Q. (By Mr. Constable): You may answer. 

A. When I heard the question Peal, theglady 
said 70 per cent of the contracts which the water 
company has with subdividers. I don’t know that 
that would be 

Mr. Constable: I believe I said, “Is it not a con- 
servative estimate that 70 per cent of the refunds 
would be made under the contracts which San 
Gabriel had with its builders?” 

he Witness: I believe it would be. 

Mr. Constable: That is all, your Honor. [88} 


Redirect Examination 

@. (By Mr. Shearer): Mr. Moseley, is your 
70 per cent an average figure? 

A. No. Oh, I beg your pardon. 

Q. The 70 per cent answer you gare to the last 
question, are you giving that as an average figure? 

A. That would be what it would amount reo), lige 
say. 

Q. Do you helieve that there will be some which 
will pay off less than 70 per cent? 

A. You mean at this time or in 1950? 

@. Speaking as of 1950, with respect to the 
contract you then had, and having in mind the 
ony factors you took into account 

A. Yes, some would pay off much less than 70 
per cent. 
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Q. Some would pay off at more than 70 per 
cent? he NCS 

Mr. Constable: I would object. I don’t mind 
leading, but I hate to have to be bothered with it. 

Mr. Shearer: I refrained—and perhaps that was 
where I made my error—from raising any question 
of whether counsel’s questions were cross exam- 
ination or whether counsel simply took over the 
witness and was using him as his own expert. 

Mr. Constable: May I respond? 

Me. Shearer: I am directing my attention to 
new matters that counsel has raised, and I take 
it that in that respect I have some more latitude. 

The Cowt: I think that the questions that were 
asked were cross; in the proper range of cross ex- 
amination. 

Q. (By Mr. Shearer): During the year 1950, 
Mr. Moseley, was it known the freeway was to go 
through or near the area in which San Gabriel 
serves ? 

A. Certain areas, yes; not this particular area. 

Q. Well, when you say “this particular area,” 
you mean Whittier Downs? 

A. The vicinity of the subdivisions for which 
we made contracts with Mr. Gersten and his asso- 
Clenres. 

Q. Have you brought with you a map which 
counsel subpoenaed, relating to this area? 

ie Yes, Sitize 

Mv. Shearer: Will you mark this for identifica- 
tion, please, Mr. Clerk? 
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Your Honor is correct in referring to 8, but my 
recollection is that that was an exhibit offered by 
respondent; in fact, to which I had made unsue- 
cessful 

The Court: Just hold the number, Mr. Clerk. 

Mr. Constable: That is not correct, your Honor. 
Exhibit 8 was the copy of job 603, which is that 
Whittier contract made—we stipulated that that 
one may go into evidenee. 

Mr. Shearer: I stipulated as to form, andet 
stipulated with him just as I stipulated with re- 
spect to the job number— [90] that is in para- 
graph 7 and 8—so I am not questioning the pro- 
priety or the form. I am saying that, far from 
offering it, I objected to it, and although its proto- 
types were included in the stipulation at the re- 
quest of counsel—and I do stipulate and do not 
withdraw my stipulation with respect to the aecu- 
racy of the facts 

The Court: In other words, what you are trying 
to say, you don’t want it numbered as an exhibit 
of petitioners. 

Mr. Shearer: I certainly do not, because I wish 
my objection accorded to it. 

Mr. Constable: I will certainly take it, your 
Honor. 

The Court: Well, it is immaterial to the Court. 

Mr. Constable: Does the Court wish to change 
the marking on it. 

The Court: If petitioners’ counsel is correct— 
I wondered about it at the time, that no mention 
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was made of the fact, thongh I made no voeal note 
of it. But if it is, as counsel states, not an exhibit 
of petitioners, it should be marked as an exhibit 
of respondent's. 

Mr. Constable: I might say, your Honor, that 
it was my impression that the stipulation covering 
what is shown as Exhibit 8, the objections to that 
exhibit were much the same as the objections to all 
of the similar job transcripts shown in the stipula- 
flome iS imt correct’ 

Mr. Shearer: That is correct, that we offered 
ae pammof ([91)| the stipulation, and not as an 
exhibit. 

The Court: Let me see it, please. 

(Document handed to the Coit.) 

The Court: What is the last exhibit for the re- 
spondent ? 

ithevClenk: =&. 

The Court: It would be a rather strange-appear- 
ing thing for the record to have an exhibit marked 
in as an exhibit of the party who raised an objec- 
tion, even though the objection was as to materi- 
ality and it was overruled: and since, as I under- 
stand, this exhibit is in substance comparable to 
those which are a part of the stipulation, and to 
which the petitioners’ counsel did object, 1t would 
appear to me that it would be appropriate for this 
to be marked as respondent’s exhibit because 1t 
would appear to me that the respondent. is really 
the one that was offering it. So we will let the 
record show that the exhibit heretofore marked as 
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8 will become Exhibit Y, unless I hear something 
to the contrary as to why that should not be done. 

Mr. Constable: It is satisfactory. 

The Court: The last exhibit, then, that we have 
of the petitioner is Exhibit 7, is that right? 

Mr. Shearer: Yes, your Honor. 

(Respondent’s Exhibit Y was marked for 
identification and received in evidence.) [92] 

The Court: All right. Now, then, let this next 
one be Exhibit 8, marked for identification, which 
is a map, as I understand, produced by this wit- 
ness, 

The Clerk: Yes, your Honor, Exhibit 8 for 
identification. 

The Clerk: Identified as Petitioners’ Exhibit 8. 

(Petitioners’ Exhibit Number 8 was marked 
for identification.) 

Q. (By Mr. Shearer): Does Exhibit 8 contain 
a property which San Gabriel services under its 
franchise ? 

A. Yes, under one of its franchises and certifi- 
cates. 

The Court: What is Exhibit 8? Whose is Tee 
who prepared it; what was the occasion of pre- 
paring it? What is it? 

The Witness: This was prepared—this print was 
prepared at the request of Mr. Constable, who 
asked me if I would bring it to court today. 

The Court: And it was prepared by whom? 

The Witness: It is a copy of a tracing which is 
in our office that is regularly used in our busimess, 
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and it is a direct print. It is a map drawn to a 
scale of 600 feet to the inch, and on it are depicted 
water pipe lines, pumping plants of San Gabriel 
Valley Water Company, tract numbers, and streets, 
and an indication of the political subdivision of 
the City of Whittier, and the San Gabriel River. 

The Court: All right, go ahead. [93] 

Q. (By Mr. Shearer): Are all of the tracts 
covered by Petitioners’ Exhibits 1 through 7, inelu- 
sive, depicted on Exhibit 8 for identification ? 

A. Sir, I haven’t seen the exhibits. 

The Court: I have been wondering about that, 
asking this witness questions about 1 through 7, 
as to whether he knew what you were talking 
about. 

Mr. Shearer: I think he misunderstands what 
it is, because he has seen it earlier this morning. 

The Court: Maybe he has, but there isn’t any- 
thing in this hearing up to now to indicate that he 
would be aware of what vou were asking him. 

Q. (By Mr. Shearer): You examined these this 
morning, did you not, Mr. Moseley? 

A. Yes, sir. I did not take a look at the ex- 
hibit numbers that are marked on them. 

T believe so. Just let me check a moment to be 
certain. 

The Witness: May I be permitted to cirele the 
tract number on the map as I check them? 

The Court: Well, that depends on whether 
counsel wants it or whether it is desirable or what; 
T don’t know. 
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Mr. Shearer: Yes, it is agreeable. 

Mr. Constable: I have no objection. [94] 

TheeContt: All. tight. 

A. The first tract number is 15062; that is Ex- 
hibit 1, and that tract is here (indicating). 

The next tract is 11838. That tract is on this 
map. 

The next one is 15741, and that is on this map. 

Tract 14001 is on this map, and tract 11970 is 
on it, and tract 15650 is on it. So they are all on 
this map. 

@. (By Mr. Shearer): Is the tract referred 
to on respondent’s Exhibit X, which I believe is 
tract 13977 on the map? 

A. That tract is on this map. And I have 
circled it, as I did the others. 

Q. Now, have you had any word about the free- 
way touching any part of the property-—— 

I’m sorry. 

Mr. Shearer: I don’t know whether I offered 
this yet or not. 

The Court: It has been marked for identifica- 
tion. 

Mr. Shearer: I will offer it in evidence. 

The Court: Any objection ? 

Mr. Constable: No objection. 

The Court: It will be received and marked in 
evidence. 

The Clerk: Exhibit 8 in evidence. 

(Petitioners’ Exhibit Number 8 was received 
in evidence.) [95] 
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©. (by M _ Shearer): Directing your atten- 
tion to It ae 8 are you aware of a proposed free- 
way going through any portion of Exhibit 8? 

me Ves: 

Q. Of the property depicted on Exhibit 8. And 
do the plans for that proposed freeway touch on 
any of the tracts which you have marked? 

A. Yes. The plans for that freeway go through 
tract 15650. 

Q. Will that have a substantial bearing wpon 
the oceupancy factor, assuming the freeway is com- 
pleted in accordance with the plans? 

A. Well, the houses in the road of the freeway 
would be removed, no longer buy water. 

Q. Approximately how many houses would he 
involved, if you know? 

A, J don’t know, sir. 

Q. Now, have you brought w ith you fe ledger 
sheet relating to job No. 665-W ? A. Yes, sir. 

Q. Is the ledger sheet entitled “ TohmiNomiggnr 
a similar type cs ledger sheet to that of Respond- 
ent’s Exhibit X, which relates to job No. 297-W? 

A. Yes, sir. 

Q. Does job No. 665-W, which covers tract 
15377, is [86] that in the same general area as the 
tracts which were depicted on the map which you 
marked? 

A. My recollection is that all of the tracts with 
Mr. Gersten are on this map; there are many tracts 
on here. J can’t find it at the moment. 

The Court: Are the job numbers on the map? 
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The Witness: No, sir. The job numbers are 
directly related to the tract. The tract numbers 
are on the map. Here it is. 

Lhe Court: I was wondering, when I start look- 
ing at that map, I can tell that you have circled 
certain areas, but will I know from that which 
one of those contracts it relates to, or which one 
of those accounts it relates to. 

Mr. Shearer: The exhibits have the job number 
and the traet number. 

The Court: That is what I am asking. Ts there 
any common identification as between the exhibits, 
those job numbers and the traets as shown on 
the map, so that TI can identify them when I look 
at the map? 

The Witness: Each of the exhibits has the tract 
number to which it relates. It does not hare the 
job number. 

The Court: Does the tract number, then, appear 
in places where you have circled? 

The Witness: It does. 

The Court: The same tract number that is on 


the other [97] exhibit? 


The Witness: Yes, sir. 

The Court: All right, that is all I was asking. 

The Witness: I have located 15377, if T hawen’t 
lost it again. Here it is. 

Mr. Shearer: J will offer Petitioners’ next in 
order, the ledger sheet containing job No. 665-W, 
and sinee I don’t have a copy, I will ask for leave 
to substitute a photostatie copy, your Honor. 
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The Court: Any objection? 

Mr. Constable: This is Exhibit 9, is that cor- 
rect ¢ 

Mr. Shearer: Yes. 

The Court: It will be the next exhibit. This is 
the ledger sheet. 

Mr. Constable: Your Honor, I question the 
materiality of this particular document. Tas a 
contract made with, I believe, somebody named. 
Crown Land Company, and it appears that the 
contract was made in August of 1950. I will ob- 
ject to it on the grounds of materiality. 

The Court: The objection is overruled. 

(Petitioners’ Exhibit Number 9 was marked 
for identification and received in evidence.) 
©. (By Na. Shearer) om stated, I believe, 
that these contracts had for [98] their purpose the 
fact that the subdivider, by these contracts, paid 
for the installations? 

Mr. Constable: That assumes a fact not in evi- 
clence. 

The Court: Let him finish the question. 

Q. (By Mr. Shearer): Did you mean by that 
answer that that was the contractor’s purpose or 
your purpose? 

Mr. Constable: Objected to as assuming a fact 
not in evidence. I think that the testimony was 
on cross that the subdivider financed, and not paid. 
I think the question assumes that the subdivider 
is paying for installations, and the evidence is that 
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the subdivider merely financed it, that is, provided 
the water company with financing. 

Mr. Shearer: This ought to be easy to ‘find be- 
cause, as I recall, it was the first question on cross 
examination, and I would like the reporter to find 
that, because my recollection and notes indicate that 
the question related to it, related to the payment 
and the financing. 

The Court: All right. I think we might as well 
have it found. 

Reporter (Reading): “Question: Mr. Moseley, 
the water contracts which your company has with 
subdividers, wherein certain refunds or advances 
are provided, have for their purpose, do they not, 
the fact that the water companies by these con- 
tracts are then providing installations with [99] 
funds provided by the contractor; isn’t that cor- 
reet?’ 

The Court: You withdraw your question? 

Mr. Shearer: Yes. 

Q. (By Mr. Shearer): You have testified, then, 
that the purpose was to have the funds provided 
by the contractors. Whose purpose was that, Mr. 
Moseley ? 

A. That’s the subdivider, the contractor’s pur- 
pose, if I understand you correctly. 

The Court: I think that one of the difficulties 
with all of this examination up to now is that there 
is too much of a tendeney to try and inject con- 
clusions, resulting conclusions into questions that 
are asked of witnesses, rather than to ask the facts. 
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All right, the witness has answered the question. 
Go ahead. 

Mr. Shearer: No further questions. 

The Court: What is that? 

Mr. Shearer: No further questions. 


Reeross Mxamination 

Q. (By Mr. Constable): Referring to Exhibit 
9—do you have that before you? A. ~Yesrmonn 

Q. Does that job refer to a tract of residential 
(100) property” 

A. Principally residential property. As T re- 
eall, there is one business lot in it, and the balance 
is residential. 

Q. You testified in connection with Exhibit 8, 
the tract map, concerning a freeway running 
through the map? A. Yes, sir. 

Q. When did the plans for that freeway become 
final? 

A. The State of California has adopted a route; 
plans are not final yet. 

The Court: What is the implication between 
adopting the route as against the plans being final ? 
What do you mean? 

The Witness: I have read that statement in the 
paper, and it has been relayed to me by State em- 
ployees that have visited me in connection with it; 
and I presume it is a declaration of intention as to 
a close approximation of a location of a freeway or 
highway. That’s what I believe it to be. 
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The Court: But you don’t understand it is yet 
final ? 

The Witness: I know that the plans are not 
drawn at all. 

The Court: I see. 

Mr. Constable: That is all I have, your Honor. 

The Court: I have a question or two. 


Examination 

Q. (By The Court): You at one point were 
answeling a question as to factors bearing wpon 
use of water in a subdivision. You [100 | iniem= 
tioned the size of the lot, vegetation, pride of own- 
ership, as I recall? A. Yes, sir. 

Q. Now, those things have to do, at least they 
would mean to me, factors that are outside the 
house. Ze) Yee) Sir. 

@. What about the facilities and the range of 
facilities for use of water in a house? Do you 
normally regard that as being something as indica- 
tive of probable use of water? 

A. We do, sir, and for this reason: The use of 
water all over the United States is growing con- 
stantly. We have many new devices that use water; 
automatic washing machines, garbage disposals use 
a great deal of water. But out here in California, 
I think our largest use is for irrigation purposes. 
We found ourselves in a position last year of run- 
ning into the seventh month before we were out of 
the red. 

The Court: I don’t know what you mean. 
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A. I mean the water company, the sales were 
not sufficient to cover its expenditures, its expenses 
for the first six months of last year. So that that 
is reflected by smaller sales in the winter than in 
the summer. And the water use inside a house 1s 
not particularly connected with the season. 

Q. You wouldn’t say that it doesn’t have some 
relation to variation of seasons, would you? 

A. It did, but not as nmech as the irrigation. 

Q. Well, now, you say that irrigation is an 1m- 
portant factor, after making the statement that the 
use of water through house facilities is a factor 
and, I judge, important throughout the United 
States, You don’t mean by that that it is not im- 
portant here, do you, like washing machines, show- 
ers, baths, dish washers, disposals, and the normal 
use in the house? 

A. I still say that 

Q. I am just asking you, is that a substantial 
factor? 


A. It doesn’t compare with irrigation. It is sub- 
stantial. 

Q. All right. Now, then, have you in your expe- 
rience made any study of that—and you, by reason 
of that experience, as manager of the water com- 
pany, have some knowledge of the fact of the ratio 
as between the outside and the house use of water? 

A. May I refer to some things I have with me 
that I may be able to answer that better? 

Q. I don’t know what you have in mind. 

A. I have in mind statistical information that 
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we keep for the purpose of knowing what our peak 
loads are and how much water we are delivering 
per customer and how much water is going to be 
required to meet a summer’s load, and so we keep 
records of our pumping. 

Q@. Your water for a house and lot all goes 
through the same meter, doesn’t it? 

Ee Cemsir. [103] 

Q. So those different uses you would arrive at 
by some other studies other than the meter reading, 
namely, your season — that when they were using 
water outside or things of that kind; is that what 
you are talking about? 

A. When it becomes necessary to use water out- 
side, we sell a great deal more than we do in the 
winter time, much more. 

Q. Now, in functioning as manager of a water 
company, do you, as such manager, have any occa- 
sion to note a rise or fall in the areas served by 
you of occupancy of houses? A. Yes. 

Q. That would have a very direct bearing from 
your month-to-month use of water, wouldn’t it? 

~ Phat would. 

Q. If it was an area that was fully occupied or 
if it wasn’t occupied ? A. That’s true. 

Q. In the period from, say, 47 through ’50, and 
as manager of the water company in the course of 
your duties, noting such things, did you note any 
signs of extensive unoceupancy or vacant houses in 


the area served by your company ? 
Eee O, Sir. 
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Q. Would you say that there was comparatively 
full occupancy or a major portion of occupancy, or 
what would you say about it? 

A. I would say there was a comparatively full 
occupancy. [104] 

Q. Has that varied since? 

A. That condition 

Q. Has it continued or has it changed? 

A. That condition still prevails throughout 
Whittier, so-called Whittier area. I guess I will 
have to explain that. 

Q. Is that the area that you were marking on 
the map? 

A. Yes, sir. That is a portion of our Whittier 
district. That doesn’t apply to our Fontana dis- 
aes 

Q. Are any of these areas that are covered by 
those contracts in your Fontana district? 

Ze No, they até not. 

The Court: <All right. T have asked the witness 
some questions. In case my questions have sug- 


gested questions counsel desire to ask, you may ask 
them. 

Mr. Shearer: T have one question in connection 
avith) that: 


Further Redirect Examination 
Q. (By Mr. Shearer): You stated on examina- 
tion-M-chief that the income of the oceupant had a 
bearing on the use of water, did you not? 
A. Meswsir. 
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Q. And his Honor referred to the inside use of 
various appliances. 

In the normal course of events, will a home with 
two bathrooms and more appliances use more water 
than a home with one bathroom and less appli- 
ances? [105] A. Yes. 

Mr. Shearer: No further questions. 


Further Recross Examination 

Q. (By Mr. Constable): How far is Fontana 
from Whittier? A. “Tt 16925) miles, 

Q. How far? A. Thirty-five miles. 

Mr. Constable: That is all. 

The Court: Would there be any relationship in, 
say, the pride of ownership in a two-hathroom 
house as against a pride of ownership in a one- 
bathroom house ? 

The Witness: No, I don’t think that depends on 
the number of bathrooms. 

The Court: Do you think that would have any 
bearing, likewise, as to outside use of water? 

The Witness: No, I guess a two-hathroom house 
could go on any size lot. It wouldn’t have samy 
bearing. 

The Court: All right. Any more questions ? 

Mr. Constable: That is all. 

The Court: You are excused. 

(Witness excused.) 
(Discussion off the record.) 


Mr. Constable: May that map be left with the 
Court? 
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Is that a copy? [106] 

Mr. Shearer: Yes, I prepared a copy and it may 
be left in evidence. I don’t wish 1t. 

Mr. Constable: I subpoenaed it. I wanted to 
(male sure: 

lite @ourt: All right 

Mr. Shearer: Call Mr. Garnier. 


CAMILLE A. GARNIER 
was called as a witness by and on behalf of the 
petitioners, and, having been first duly sworn, was 
examined and testified as follows: 
The Clerk: Please state your name and address. 
The Witness: Camille A. Garnier, 16340 Maple 
Grove Avenue, Puente. 


Direct Examination 

Q. (By My. Shearer): Mr. Garnier, state your 
occupation. 

A. Tam president and general manager of Sub- 
urban Water Systems. 

Q. Are you also engaged in the subdivision busi- 
ness? 

A. Oh, yes, we build 30 or 40 houses a year 
is all. 

Q. How long have you been president and gen- 
eral manager of Suburban or its predecessors ? 

A. T have been president and general manager 
of Suburban Water Systems and its predecessor 
corporations since 1944. 

Q. Is Suburban a private company similar to 
that of San Gabriel? [107] A. Yes. 
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Q. You are subject to the regulatory supervision 
of the California Public Utilities Commission 2 

fee Want is correct. 

Q. J show you Exhibit 1 and direct your atten- 
tion to the first and second paragraphs thereof. 


Will you examine them, please? Ne YC. 
Q. Now, are you familiar with contracts of the 
nature of Petitioners’ Exhibit 12 ND VN Gs 


Q. Have you acquired that famiNarity in con- 
nection with your work for Suburban? 

A. As a public utility, Suburban, San Gabriel, 
and practically all the rest of the public utilities in 
California operate under the same rules and regu- 
lations; as a result of the rules, the contracts are 
similar. 

Q. And you are in charge of the negotiation of 
similar contracts with subdividers in the Los Ange- 
les area? A. Ye@s. 

@. You heard Mr. Moseley’s testimony, did you? 

A. “Yes; sir. 

Q. Is it true that you are coneemed with the 
cost of the installation of the water pipe lines? 

The Court: J think that you better develop what 
you want [108] this witness to testify without— 
I don’t want to have to tur back and read the tes- 
timony of the other witness. If you want to know 
something from this witness about his work and 
his experience and how he goes about it, suppose 
you ask him. 

Mr. Shearer: Yes, your Honor. 

The Court: That is a very general question, and 
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T would have to go back and possibly read the other 
witness’ testimony when I get down to that part of 
the transcript. 

Q. (By Mr. Shearer): Mr. Garnier, how do 
you atrive at the amount which the subdivider is 
required to pay in connection with any water facil- 
ity contract? 

A. Our company requires a subdivider to de- 
posit with it a subdivision plat map of its installa- 
tion. The company’s engineering department makes 
a lavout of the water estimates required to properly 
serve the residential, commercial, and other types 
of customers that will be incidental to that develop- 
ment. An analysis is then made of the cost to make 
such an installation, and that estimate is given to 
the subdivider and the subdivider makes a deposit 
of that amount of money. Upon the receipt of the 
deposit by the company of the subdivider’s money, 
the installation is made. In exchange for the de- 
posit, the subdivider is given a refund agreement. 

Q. The amount which the customer pays ismmue 
amount determined by you or Suburban to be the 
cost of the installation, [109] is that correct? 

Mr. Constable: Vour Honor, I would rather 
hear the witness testify. 

The Court: TI think he just testified to that 
effect. 

Well, I think he has testified probably better 
than you are there, so 


Mr. Shearer: T was simply trying to save time 
in transition. I ean go about it the long way. 
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The Court: All right, let’s go about it in an 
orderly way, because this witness gave you a very 
clear and definite answer there. If you will just ask 
him the question, I am convinced that he will an- 
swer it. 

I sustained the objection. 

Q. (By Mi. Shearer): Ts the amount of pay- 
ment based solely on cost of installation 2 

A. Yes. The amount of payment is based upon 
the cost of the installation. However, the cost to the 
subdivider per lot will vary very widely, depending 
upon the location of the subdivision, in relation to 
the balance of the water system, the size or the 
frontage of the lots involved, the necessary line 
sizes to be paid by the water company, and in gen- 
eral it will result in a deposit by the developer of 
from $90 to $230 per lot, and I am taking that as 
an average of, oh, the last million dollars of these 
deposits received by our company. [110] 

@. May the nature of the soil affect the cost of 
the installation ? 

A. Soil type requiring different types of mate 
rial to be used is one of the many factors involved 
In arriving at a cost per lot in any subdivision. 

Q. Now, does the cost of the water pipe installa- 
tion necessarily involve a ereater use of water— 
strike that. 

Would the fact that the cost of a water pipe in- 
stallation was increased by the distance from the 
water company’s nearest facility to the subdivision 
result in a greater use of water in that subdivision? 
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The Court: Now, let’s have the reading of that, 

so that we can all listen to that. 
(Question read.) 

The Court: That is a very hard question to fol- 
low. I believe you can do better than that. 

The Witness: I think I know what he is get- 
ting at. 

The Court: I can guess at it myself, but I don’t 
like to have to guess at it. 

Q. (By Mr. Shearer): Has it been your expe- 
rience that the ultimate occupants of a subdivision 
use more water because that subdivision was a sub- 
stantial distance from your nearest facility at the 
time of the installation of the water mains in that 
subdivision ? 

A. The answer to your question, the cost of 
installing a [111] subdivision or the cost to a sub- 
divider of making the necessary main installations 
to serve a particular user of water within a subdi- 
vision has little relationship to the distance of that 
subdivision to the company’s nearest facility. How- 
ever, there are about 15 factors that very consider- 
ably influence the amount of water used by “the 
main, which in turn influences the amount of refund 
received by the subdivider. 

Q. What factors do affect the amount of water 
which may be used in a subdivision during any 
given ten-year period from the completion of the 
water installation of a new subdivision until the 
end of that ten years? 

A. The factors that are to some degree influenc- 
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ing the amount of water that will be used by a con- 
sumer in any specific subdivision are as follows: 

1. The location of the subdivision and the type 
of land on which it is located. First, the type of 
soil makes a considerable difference in the amount 
of water used, because if it is sandy in nature, as 
many areas are in Southern California, the amount 
of water used outside of the house in the averages 
of the Suburban Water System, which serves areas 
adjacent to those about which Mr. Moseley testified, 
there is approximately seven to eight hundred 
cubic foot of an average monthly bill used within 
the residence, with an average for 1954 in our com- 
pany of over 23,000 services of about 2,180 cubic 
feet used as an average for the average customer 
for the year, which [112] means that the difference 
between 800 cubic feet and 2,100 or 2,200 cubie 
foot is used outside of the house. So the type of 
soil, if it is sandy in nature, means the lawn has to 
be irrigated every day instead of once or tiiee a 
week, as an example. 

The next factor is, if the subdivider plans lawns 
and shrubs at the time of the construction of the 
house, and that is a part of the house at the time it 
is purchased by the buyer, it means that the first 
five or six months of oceupaney, there is a great 
deal more water used than if it is dependent upon 
the installation of this lawn and shrubbery by the 
new tenant and owner, who is busy getting installed 
in the house. 

The next matter of temperature, for the year, the 
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amount of stmshine and the relation of rainfall. We 
have been normalizing our company’s water use as 
a result of temperature, and find a difference as 
high as 28 percent m gross water use from a low 
user and a high user. 

The Court: That is your margin of variation? 

The Witness: Yes, si. 

The Court: Found from your study? 

The Witness: From our study. We have just 
completed the study for rate purposes. Next, the 
rates of the water company are an influencing fac- 
tor in water use. Where water is sold at a flat rate 
with no extra charge for waste, a lot of waste takes 
place. If the rates are low, many times the water 
use will be 40 to 60 percent greater than where 
yates are higher. [113] 

The continued occupancy of the house 1s an 
important factor, and that varies as a result of 
people moving in and out, tf they are tenants, or if 
they are taking prolonged vacations where the 
honse is left vacant. Those are principally the fac- 
tors that affect water use. 

Q. (By Mr. Shearer): Myr. Garnier, in general, 
in the first vear of a typical water pipe installation 
such as Petitioners’ Exhibit No. 1—strike that. 

Ts the use of water during the period of con- 
struction of a home substantially less than the use 
after oeenpaney by the ultimate purchaser? 

A. The use of water during the first year of the 7 
installation of a subdivision—and T am predicating 
this answer on one tvpe of subdivision, which is a 
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house-building subdivision—however, a third of the 
subdivisions installed are not house-building subdi- 
visions, and in some of those subdivisions the occu- 
pancy, full occupancy is not arrived at for from 
five to seven years, which is a very deciding and 
influencing factor. 

One of the big factors is the speed at which the 
subdivider is able to construct his house, and that 
speed of constriction will vary from four months to 
two vears, depending upon a group of three factors. 
1, availability of labor; 2, availability of materia] 
and material strikes, in which I have seen suhbdivi- 
sions late four weeks to two and a half months; and 
[114] also finance; finance because of terms of pay- 
ment. The terms of payment for the house will in 
turn cause have wide differences in the speed of 
sales. . 

The Court: You are talking about now financing 
through a purchaser, individual purchaser of a 
house? 

The Witness: Yes, sir. The type of finance, 
whether it be no down payment or whether it is 
necessary that the buyer pays a thousand or two or 
three thousand dollars down. In fact, I know of my 
own knowledge of a tract that Mr. Gersten, who is 
here before this Court, took him almost two vears 
to sell all the houses in it. Therefore, the speed of 
sale and the speed of closing the transaction after 
the sale, which is the result of trving to clear up 
the red tape of Governmental agencies involved— 
T personally have had experience where the Veter- 
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ans Administration has taken six months to con- 
clude a sale through their office after a bona fide 
sale was made and the down payment was received 
in the sales office. 

The Court: Now, just a moment, because J think 
that you are getting beyond the question. The ques- 
tion was directed to different uses of water during 
the period of construction; at least-—— 

The Witness: Yes, I did get beyond it. I should 
say during construction and to the time of the occu- 
paney of a buyer, which from that time on there is 
continual occupancy and continual water use. [ dak 

The Court: And that is greater or less than 
during construction ? 

The Witness: During a construction period, the 
use of water—our company makes a charge of $2.50 
for all of the water that will be used during the 
entire construction period and up to the time of the 
occupancy of the person who is going to live in that 
house; and the minimum usually—I mean I am tak- 
ing out of seven rates—is from $1.75 to $2.50 per 
month. Therefore, the ratio of water return or rev- 
enue, which in turn influences a refund to the sub- 
divider, is hardly nothing during the construction 
period. 

The Court: All right. I think that is where the 
question was. 

The Witness: Thank you for your assistance. 

Q. (By My. Shearer): Myr. Garnier, speaking 
as of the commencement of the installation of the 
water pipe lines, can you predict at that time how 
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much, if any, of the water pipe payments may be 
refunded ? 

A. No, sir, it is an impossibility. 

Mr. Shearer: No further questions. 


Cross Examination 
Q. (By Mr. Constable): Have you ever person- 
ally bought one of these contracts? 
A. Yes, sir. [116] 
@. How many have you bought? 


Mr. Shearer: Just a moment, please. Now, the 
last time I ran into this diffieulty—I am going to 
object on the ground that this is improper cross 
examination. I may say, for convenience, I have no 
objection if respondent wishes to offer this as his 
evidence, so that I may. 


The Court: You are objecting on the grounds 
that this is improper cross? 

Mr. Shearer: Yes. 

The Court: The objection is overruled. 

If it later develops that it appears that it is, you 
may object again, but it isn’t up to this point. 

You may proceed. 

Q. (By Mr. Constable): Are you familiar with 
the area shown on Exhibit 8? 

A. Could I see Exhibit 8? 

Ye@ousir 

@. This is generally sandy soil, is it not? 

A. Well, I would say more loamy, sandy, loamy 
soil. It isn’t as sandy as some of the other areas. 
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Some areas of it is heavy soil, in fact, in the north 
part. 

Q. It is true, isn’t it, that in 1949, 1950, there is, 
as affecting your company, a dollar and twenty-five 
eents minimum payment by water users to be made 
to your company for the use of water? [117] 

A. No, sir, not of my knowledge. 

Q. Axe you familiar with the PUC regulations 
with regard to minimum payments? 

A. Very familiar. 

Q. Does that vary from company to company? 

A. Yes, sir, it varies within companies. That is 
another large factor in determining a refund, be- 
cause of the rate schedules within a company. We 
have seven different rate schedules going from 
$1.75 to $7.00 as a minimum to a customer within 
our company. 

Q. Referring to the area shown on Exhibit 8, 
would you say—— 

The Court: Let him see it. 

The Witness: Isn’t that the one you just 
showed me? 

Mr. Constable: Yes, that 1s th@ "nego: 

Q. (By Mr. Constable): Referring, Mr. Gar- 
nier, to the area shown on Exhibit 8—— 

A. Are vou speaking of the area within the 
boundaries of the San Gabricl Water Company? 

Q. Thiat is correct. A. All right, 

Q. Ht is true,isn't it, that a minima yateses 
$1.25 would be exceeded by most of the home users 


Comnussioner of Internal Revenue 229 


(Testimony of Camille A. Garnier.) 
in the tracts shown as 15650 and other tracts cir- 
cled in pencil? [118] 

A. I am sorry, but I don’t believe I could an- 
swer the question, for the reason that it would take 
an analysis of the rate structure and the rate and 
the use of water hy the average customer in that 
area, and I do not have those figures or have never 
examined them. 

Q. I think you testified that you could not pre- 
diet the amount of refunds to be obtained on a 
water deposit contract ? 

A. Yes, sir. It is very difficult to predicc it with 
any certainty. 

@. But it can be predicted? 

A. Yes, within bounds, yes, sir. 

@. And on the basis of that prediction, you 
bought some contracts ? 

A. I bought a contract. 

Q. A contract? ie eidese Sits 

Mr. Constable: That is all, your Honor. 


Redirect. Examination 

@. (By Mi. Shearer): Did you buy that con- 
tract personally ? A. Yes, sit 

). Was the subdivision to which it related fully 
completed when you hought it? 

A. Well, the houses had heen installed and fullv 
occupied for a period of about four vears. [119] 

@. Where was this property ? 

A. West Covina. 

@. How much did you pay for that contract ? 


230 Albert Gersten, et al., vs. 


(Testimony of Camille A. Garnier. ) 

A. TI think we paid about $8,400 for a $6,800 
contract. 

Mr. Shearer: No further questions. 


Recross Examination 

Q. (By Mr. Constable): Mr. Garnier, you have 
purchased contracts or a eontract, you say, person- 
ally; then you said “we.” Now, whom were you 
referring to? 

A. Could you repeat the question? 

(Question read.) 

A. Well, I am speaking for my sister and my- 
self, who is in business with me. 

Q. Now, Mr. Garnier, in addition to purchasing 
some of these contracts personally, you have, have 
you not, through companies in which you have a 
financial interest purchased some of these similar 
contracts ? 

Mr. Shearer: Again I am going to object on the 
ground that this is improper cross examination. 

The Court: The objection is overruled. 

The Witness: Would you repeat the question? 

(Question read.) 

A. Yes. 

Mr. Constable: That is all, your Honor. [120] 

Mr. Shearer: J would like to examine further on 
the new matter raised by counsel. 

The Court: Well, I don’t know whether there is 
any new matter that has been raised, but if you 


have some questions, you may ask because he is 
your witness. 
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Further Redirect Examination 

Q. (By Mr. Shearer): What companies pur- 
chased these contracts ? 

A, Well, it is a little difficult to answer that 
question so that it would be properly interpreted. 
It would be necessary for me to make a statement 
prior to that, if that is agreeable, because the pur- 
chase of the contract within our company, which 
has been very limited, is for a purpose—not a. basis 
—utterly different than was ever available to Mr. 
Gersten. 

Mr. Constable: TI object. I move that this be 
stricken. 

The Court: Well, I think if you can answer the 
question, then if there is any explanation called for, 
why, it may be asked. 

Let’s get back to the question. 

(Question read.) 

The Court: Let the record show that he is asking 
what company. 

A. I think Garnier Construction Company pur- 
chased a contract. [121] 

Q. That is in addition to the contract to which 
you referred when you spoke of a purchase by 
yourself and your sistei? A. That is correct. 

Q. Now, when did Garnier Construction Com- 
pany purchase this contract ? 

A. I wouldn’t know. It would be in the last two 
years probably. 

Mr. Shearer: No further questions. 
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Further Recross Examination 

Q. (By Mr. Constable): You know the com- 
pany named California-Pacific Finance, do you 
not? A. Yes, si. 

Q. You also know a Mr. Brittain ? 

A. Harry Brittain? 

Q. Wes 

A. What is his address? I know two or three 
Brittains. That’s the reason I ask. 

Q. Harry L. Brittain. 

A. What location? 

Q. Gunn and Telegraph. 

A. Yes, sir, I know the gentleman. 

Q. Yes. Now, isn’t it true that you encouraged 
in this deal, in a deal with these two parties 

A. Two parties? Which is the other party? 

Q. California-Pacific Finance, whereby you, m 
effect, traded preferred stock of your company for 
the hiuilder’s contract ? 


Mr. Shearer: Mav IT ask the purpose for which 
this question is directed? Otherwise, I object to it 
on the ground of its immateriality. 

The Court: Well, I assume it is a part of the 
eross, whieh is directed, as the other was, to testing 
the soundness of the first categorical answer, that 
you couldn’t estimate that there would be any 
refund. 

Mr. Shearer: Your Honor, that question related 
to a speeific kind and speeifie time, and the fact 
that many vears later—several years later this wit- 
ness may or may not have been involved or not in- 
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volved in the purchase, I submit, is neither proper 
cross examination nor material to the issues here 
involved. 

The Court: The objection is overruled. 

Read the question. 

(Question read.) 

The Couit: The question about beine able to 
determine the refunds, so to speak, on the basis of 
water usc—your question was not based on any par- 
ticular time or as of a particular time. It was a cen- 
eral question. So for that reason, among others, 
this is proper cross and—may not develop [123] to 
where it amounts to anything, I don’t know about 
that, but we will see, and if it does or it doesn t, the 
Court will determine it when it starts considering 
the evidence and finding the facts. 

The Witness: Would it be fair to ask for a re- 
statement of that question? 

What do you mean by “your company,’’ which 
company ? 

Q. (By Mr. Shearer): Suburban Water. 

A. Could you reframe the question, please ? 

@. What you did, did you not, Mr. Garnier, was 
to take preferred stock of your company: 

A. Could you state the company names be- 
eatse—— 

Q. Suburban Water Company, and give the 
builder who held the right to refunds, preferred 
stock in trade for the contract of refunds which he 
held? 


A. If my memory is correct, I believe that such 
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an exchange on a dollar for dollar basis was made 
with Mr. Brittain, yes, sir. 

Myr. Constable: That is all I have. 

Mr. Shearer: What is the name? 

Mr. Constable: Brittain. 

The Witness: I might explain further that this 
is unique to Suburban Water Systems and is not 
done by any other company that I know in Cah- 
fornia. [124] 

Q. (By Mr. Shearer): When was this done? 

A. Within the last 12 or 16 months. 

Q. Prior to that time had there been any like 
transactions by Suburban Water Company prior to 
the first exchange of this preferred stock? 

A. Yes, sir. 

Q. When was the first time that Suburban ever 
made such an exchange? 

A. If I remember correctly, again, the Public 
Utilities Commission approved the exchange of 
Suburban Water System securities on a dollar for 
dollar basis for the outstanding value of a refund 
agreement in February of 1952. That is the first 
instance I know of in California. 

Q. Now, this Brittain transaction, did it involve 
a subdivision with which you were familiar? 

A Wesyisir. 

Q. Did you appraise the specific factors there 
involved ? 

A, Yes, sir. I made many such appraisals. 

Q. By the way, what does your preferred stock 
pay? 
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A. This is a 3 percent cumulative preferred. 
Q. Is it readily marketable ? 
Pele it 1s not. 


Q. Is it redeemable at the option of the holder 
thereof ? 

A. It is redeemable at the option of the water 
company. [125] The holder might be the owner. 

You mean the owner? 

Q. The owner, yes. 

A. No, sir. There is no redemption provision, no 
sinking provisions. 

Q. Do you know whether this stock is quoted on 
any exchange or over the counter? 

A. No, sir. What sales are made are made at 
very considerable discount. 

Mr. Shearer: No further questions, 

Myr. Constable: That is all, your Honor. 

The Court: I have some questions. 


Examination 

Q. (By the Court): What is your position with 
the Suburban ? 

A. I am president and general manager. 

Q. How long have you been president and gen- 
eral manager ? A. Sinee 1944. 

Q. 449 AS Y.ee Gi 

Q. Do you have to do with or know of the con- 
tracts such as these 1 to 7, Exhibits 1 to 7 show, in 
this proceeding, the contracts that are of that nae 
ture that your company makes? 
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A. Yes, we have about two million dollars worth 
outstanding at the present time. [126] 

Q. Do you know of any of them that heme aun 
for any appreciable percentage of the ten-year 
period, where there have heen no refunds? 

&. Yes, sia 

Q. Very many? 

A. In answer to that, I have just finished a 
study of that question for our own office about five 
months 2go, and the results of the study indicated 
that we have contracts that would pay on the ten- 
year period, 614 percent of the face value up to the 
full payment of the total contract in six years; 
T mean there is that much variation. 

Q. What sort of areas are there where there 
have been no refunds? 

A. There are areas right alongside of each other. 
It depends on the type of development. 

Q. What are the variations? 

A. You could have a subdivision —I will give 
two examples; an example of maximum return and 
one of minimum. A subdivision wherein there was 
one stvect laid with a pipe line going up the center 
of that street serving houses on both sides, with a 
cost of approximately $85 per lot, an average rate 
of $45 to $48 a year. 

Q. What do those figures refer to? I don’t know 
what vou are meaning by those. 

A. Where the cost to the subdivider was $85 per 
lot [127] for the installation of water mains, and 
where the consumer paid additionally $45 to $48. for 
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water service on a 35 percent refund, it meant that 
that tract paid out in six to seven years. 

Now, right alongside of it was a subdivision 
where, because of the way it was laid out, where it 
was necessary to lay pipe lines all around the 
periphery of the tract with lots only on one side of 
the pipe line, doubling the cost, and where the cost 
of that tract ran about $180 to $190 a lot, and lots 
were sold and some houses were built. There were 
many of those lots at the end of the sixth vear, even 
though the subdivider had sold the lot and received 
his money therefor, the purchaser had not yet built 
a residence thereon, and there was no money com- 
ing back from it, coming back to the subdivider. 
And in those instances those tracts paid 20 to 25 
peresnt of the full amount of the deposit. The tract 
that went 

Q. In other words, where that exists, your expe- 
rience would he that r study. 
back in the period 25 percent ? 

A. Of the full deposit by the end of the tenth 
vear. 

@. All right. Now, contrast that situation with 
one that is fully built and sales arc what nnght be 
regarded as normal, namely, the sales of the houses 
to purchasers. 

A. In the case of a subdivider that is going to 
build the houses at the same time that the mains are 
mstalled. the amount of money that weuld he re- 
turned of the total deposit [128] would depend a 
great deal on the time that that installation was 


ad gotten 
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made, and as an average—again I am speaking as 
an average over let’s say 10,000 services have been 
installed by our company in the last two or three 
years, which may not be applicable to this case, 
which was way prior, and where costs were differ- 
ent and everything else — the refund will be any- 
where from 65 percent to about 105, with an aver- 
age of about 70 to 80, approximately very close with 
what Mr. Moseley said. 

Q. How do you get a refund of 105 percent? 

A. Well, because the contract will pay out in 
full by about eight and a half years. 

Q. It doesn’t run the full ten-year period ? 

A. That’s correct. 


Q. And you are allowing a figure in there to 
make up for that accelerated repayment? 
A. It probably isn’t the correct way to state it. 
Q. I think that we understand what you mean. 
So that in these matters and in making a caleu- 
lation as to how they are going to pay out, you take 
into consideration the tract, whether it is built up 
rapidly and the houses are sold, or ve itis a 
hit or miss proposition ? 
Diets correct. 
And those are the extremes probably ? 
rats comeck 
And where you have those facets and you 
—_ the area, [129] then is it true that you are 
unable to make some fairly satisfactory calceula- 
tions as to what will be returned ? 


OPePs 
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A. Yes, your Honor, up until the time that the 
tract has been fully occupied for about a year and a 
half to two years, because that eliminates a lot of 
the factors that should come about, but if every- 
thing went right—but that you just can’t tell. 

Q. Well, does the nature of the area, the demand 
for homes, the rate at which homies are selling, and 
factors of that kind, have some enlightening effect 
on your being able to make such a computation ? 

A. Yes, sir, they are a big factor in making the 
computation. 

Q. In short, if no house has been built on a 
subdivision when you complete your mains, but it is 
in an area that is growing, and houses around on 
other tracts are selling regularly and there is a 
demand for them, that would be quite different, 
wouldn’t it; from one that was out somewhere else, 
and it was an untested area and you couldn’t tell 
what the demand was going to be? 

A. Not quite, sir, because within three blocks of 
our office there are three subdivisions covering 
about 180 acres that were subdivided seven years 
ago, and there are still approximately 30 percent of 
the lots vacant. And yet immediately surrounding 
them there are other tracts that are selling [130] 
houses ahead of their construction. 

@. Is there a difference in the contour or the 
construction or the arrangements and plans of sale 
as between those areas? 

A. Yes, sir, and the type of development that is 
within the areas. 
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Q. So those, likewise, are factors that you take 
inte account in computing 

A. Yes, sir, it would be necessary. 

There are two things we are talking about. One 
is the amount of refund and the other is the value 
of the agreement. The amount of refund is affected 
by these many factors 

Q. I think that one of your difficulties here— 
you have been very enlightening—but I think one 
of your difficulties is that you are trying to answer 
some of the questions that are involved in this case, 
rather than questions that relate to this housing 
and the installation of water and the use of water. 

T rather conclude that you have some knowledge 
of the question that is at issue here on the tax 
standpoint and that you are letting that creep into 
your consideration and phrasing of your answers, 
whereas the Court here is interested in strictly the 
operation of your water company and these factors 
thet have nothing to do with the tax except by way 
of result. and how they are dealt with and treated 
in your making of these contracts and in the mak- 
ing of the refunds to the water users or [131] to 
the owners of the contracts, whoever 1 is. 

The Coust: All right. anv questions that counsel 


may have had suggested by my questioning, you 
may ask. 
Mr. Shearer: No further questions. 
Mr. Constable: No questions. 
ine Courts Yoware excised. 
(Witness excused.) 
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Mr. Shearer: I will call Mr. Gersten. 


ALBERT GERSTEN 
was called as a witness by and on behalf of the 
petitioners, and, having been first duly sworn, was 
examined and testified as follows: 
The Clerk: State your name, please. 
The Witness: Albert Gertsen. 


Direct Examination 

Q. (By Mr. Shearer): My. Gersten, state your 
occupation, please. 

A. Subdivider and builder. 

Q. How long have you been in the subdivision 
business ? A. About 16 years. 

@. How have you operated with respect to enti- 
ties ? 

A. Partnerships, joint ventures, corporations, 
Sole ownerships. 

@. Where has your primary business been con- 
ducted ? A. Los Angeles County. [132] 

Q. You are familiar with what has been called 
the water facilities contracts, Exhibits 1 to 7? 

es. 

@. You have seen those before? ee ed 

Q. Apart from the practical need of water 
Which may or may not exist, is there any legal re- 
quirement in Los Angeles County to pring water to 
a subdivision tract? 

A Ves, legal in this way: Unless you bring 
water in and have it available for each lot, the 
California Real Estate Commissioner will not issue 
a permit to sell property. 
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Q. Now, Mv. Gersten, have you subdivided prop- 
ertics in areas served by municipally owned water 
systems ? A. “ites: 

Q. In those cases do you, a subdivider, pay for 
the water pipe installations? 

A. Yes, in all eases the subdivider must pay 1 
ovder to have a salable subdivision. That’s the first 
requirement. 

@. In those cases are there any rights to receive 
refunds contingently or otherwise? 

A. No, there are not. In areas specifically which 
I have a direct knowledge, in the City of Los Ange- 
les, there is no refund of any kind. In the City of 
Alhambra, where I subdivided, there are no re- 
funds; and so on. There are several others in which 
there are no refunds, but I was compelled to iss] 
pay the cost of installations. 

Q. Mr. Gersten, directing your attention to the 
J. Richard Company, what position did you occupy 
in that company ? A. President. 

Q. You were familiar with its affairs and its 
business? A. Yes. 

Q. And what position did you occupy in the 
Lawrence Land Company ? A. Presidenw 

Q. Were you familiar with its affairs and busi- 
ness ?. A. Yes. 

Q. Both of those corporations were subdividers? 

A. Yes, in the subdivision and building business. 

Q. In what respect, if any, was the operation of 
J. Richard Company different from that of Law- 
rence Land Company ? 
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A. Different in location of land, different in 
value of land, both raw and finished, different in 
the types of houses constructed, different in type of 
financing obtained, different in the type of sales 
program, different character of buyers. 

The Court: Were they both residential develop- 
ments ? 

The Witness: Yes, sir. 

Q. (By Mr. Shearer): It has been stipulated 
that the Lawrence Land Company was incorporated 
on May 20, 1949 and commenced doing business 
shortly after that time. On or about May 20, 1949 
did the [134] J. Richard Company have any obli- 
gations ? 

A. I don’t know at that particular date if 
J. Richard Company started construction of 
houses; had a very, very large liability. 

Q. Did the J. Richard Company have an obliga- 
tion with respect to each home it constructed prior 
to the time it sold that home? ARS 

The Court: What do you mean by that? 

Mr. Shearer: Had an obhgation ? 

The Court: Yes. I think you better follow 
that up. 

What do you mean by that, Mi. Witness? 

The Witness: In our interim financing, we exe- 
cuted notes secured by deeds of trust on each piece 
of property for an amount given to us, agreed to 
give us by the lending institution. 

I this particular J. Richard Company tract, as 
J recall now, the obligation or the lien on these 
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houses was approximately two million dollars, and 
those were liabilities of the company and myself 
until the houses were sold and the new buyer as- 
sumed the lability. 

The Court: That is a rather normal operation, 
isn’t it? 

The Witness: Well, I don’t know. There are 
nany, many phases of it. Some builders don’t bor- 
vow money. They are fortunate to have the expenses 
to carry themselves. 

The Court: But not too many of them. [135] 

The Witness: Well, not too many rich people, 
LT suppose. 

The Court: I mean, something that is more often 
than not. I was just a little bit puzzled at the ques- 
tion, but go ahead. Maybe it will clear up for me. 

Mr. Shearer: Yes, your Honor. 

Q. (By Mr. Shearer): Did the Lawrence Land 
operation involve Federal Housing Administration 
commitments ? 

A. Yes, all of my developments did. 

Q. So did the J. Richard Company? 

A. Yes, sir. 

Q. Did the existence of the obligations out- 
standing of the J. Richard Company have a hearing 
upon the obtaining of additional Federal Housing 
Administration commitments at that time? 

The Cot: By whom? 

Mr. Shearer: I was just about to say by the 
J. Richard Company. 

A. Yes. J. Richard Company could not obtain 
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any additional FITA-insured builders’ loans because 
of its rather contingent liability, and for a practical 
purpose, in our business —and which is general 
practice, that each subdivision stands on its own. 
They rarely, in my experience, have any continuing 
subdivisions, one onto the other, because of the 
large contingent lability existing during construc- 
tion period. [136] And in order to obtain FHA firm 
commitments, in this case on J. Richard Company, 
the paid-in capital would have had to he so large 
that very few people T know could mect it, with the 
result a new subdivision —had a new corporation 
known as Lawrence Land Company, which at its in- 
ception was free to obtain necessary financing and 
commitments through FHA, based on a certain 
capitalization. 

@. Now, directine your attention to the water 
facilities contract again, was there a variation in 
the time, commencing with the commencement of 
the water pipe installations and ending with the 
completion of the houses, completion and sale of 
the houses in a given tract, as between one subdivi- 
sion and another? Aa vcs 

Q. What factors would create such variations ? 

A, Well, in our specific cases 

©. Lam directing my attention, I should say, to 
the period from June 1947 through December 1950. 

A. There were shortages, labor shortages, one 
trade would have to wait pon another; as an ex- 
ample, m1 the course of subdividing, first is grading; 
next, sewer installation; next, water. If either of 
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the contractors prior to the sewer installers does 
not have his work done—that is, prior to the water 
installers—does not have his work done, in that case 
the water company must wait, of necessity, until 
these other [137] two things are done. 

The time element varies with these conditions, 
over which no one has control. They may vary four 
months, six months, three months, I don’t know. 
But there is a different variance. 

The Court: Now, you are speaking generally? 

The Witness: In owr particular subdivision, my 
personal experience. 

Q. (By Mr. Shearer): Is that statement also 
applicable in general to subdivisions in Los Angeles 
County, if yon know? A. Yes, I think se 

Q. Would such things as strikes be a factor? 

A. 6 Vies. 

Q. Would material shortages be a factor? 

Aw Yes: 

The Court: Those things, of course, follow as a 
matter of course, that they would be a factor m 
completion of construction. I think you could al- 
most say as a matter of reason and logic that that 
would be true. 

Mr. Shearer: Yes, vour Honor, I think so too, 
but I can’t be so sure that your Honor thinks so 
until your Honor says so. 

The Court: Well, but I don’t know whether that 
still has to do with this case or not, other than just 
a generalized statement. Of course, if they hap- 
pened, why [138] 


| 
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Mr. Shearer: I think the point is, not whether 
they happen, but the fact if they happen from time 
to time, and their inability to predict. That is what 
I am concerned about here, is the difficulties of pre- 
diction. I tried to bring that out. 

The Court: We are concerned here with the dif- 
ficulties of prediction with respect. to these particu- 
lar tracts. We don’t have any other tracts involved 
here; we have these tracts. That is where these 
water contracts are related to. There are seven of 
them here. 

Mr. Shearer: I think there are six — seven ex- 
hibits. 

The Court: Six tracts, that is right. 

Mr. Shearer: Yes. 

The Court: You ean have all sorts of generalized 
statements. If it didn’t happen to these, then, that 
would present a different situation. 

Mr. Shearer: Well, I will reserve that 

The Court: That is one of the troubles. We are 
getting a lot of generalized discussion here, where, 
as a matter of fact, we are dealing with specific 
property and the contracts relating to them. 

Mr. Shearer: I think that is a matter that I will 
have to take up on brief. 

The Court: I rather assume so. 

Mr. Shearer: TI don’t entirely agree with your 
Honor, but [139] I have had the adv antage of care- 
fully going over the stipulation, and for that rea- 
son 


The Court: Of course, I don’t know — if those 
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things are covered in the stipulation with respect to 
these particular tracts, why, then, that would take 
eare of that. 

Q. (By Mx. Shearer): Mr. Gersten, during the 
period from June 10, 1947 through December 1950, 
were there any strikes affecting the building in- 


dustry ? A. Yes, definitely. 
Q. Now, were those strikes predicted prior to 
the time they happened ? A. No. 


Q. Now, did the outbreak of the Korean situa- 
tion in 1950 have a bearing upon availability of 
materials ? A. Very definitely. 

Q. In what respect? 

A. Shortages resulted in slowups, that certain 
crafts—steel, for instance, couldn’t he delivered to a 
job; cement was in short supply, with the result 
that trades had to wait a longer period of time to 
make its installations, and specifically has affeeted 
these tracts in this matter, in this case. We had a 
painters’ strike that resulted im a delay in Law- 
rence Land Company, a delay in completing that 
tract about four months. We had a strike in 
J. Richard Company—a general [140] strike was 
ealled on one of our traets—I think it was 15062— 
that delayed the construction. And in that case we 
vequired a lengthy court proceeding against the 
union. 

Q. Referring to the strike affecting the J. Rich- 
ard Company, did that strike break out after the 
water pipe line contract had been started? 

a VES 
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Q. In referring to the strike affecting Lawrence 
Land Company, did that strike break out after the 
water pipe installations had commenced ? 

A. Yes, quite a time after that. 

Mr. Shearer: No further questions. 


Cross Examination 

Q.. (By Mr. Constable): I think you mentioned 
that the Korean war broke out in 1950. That was 
June, around June 25, 1950, wasn’t it? 

A. I should remember, but I presume that 
WAS it. 

Q. Yes, and you also testified that there was a 
slowup in your building, caused by a shortage of 
materials and all of the other factors which result 
from a wartime economy, is that correct ? 

A. That there were shortages ? 


Q. Yes, and a consequent slowup in building, in 
general ? ee Ven 


Q. Home building? [141 ] A. Yes. 


Q. Now, as a result of that, it is also true. isn't 
it, Mr. Gersten, immediately that the Korean war 
broke out and that building shortages were antici- 
pated, owning homes became in demand ? 

A. Homes became in demand, but the ability to 
construct them and deliver them was stil] the same. 
I mean our sales at times were ahead of onr pro- 
duction, but because of these slowups we could not 
deliver the house, and it resulted in many cancel- 
lations. 
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Q. Isce. And these slowups oecurred, then, after 
the outbreak of the Korean war? 

A. They occurred generally from 1947 through 
1950, D1. 

Q. The IKkorean war slowups ? 

A. No, the shortages. Shortages were created by 
the—at the closing of the war, and when building 
got an O.K. there were shortages constantly, and 
delays. 

Mr. Constable: That is all I have, sir. 

The Court: You are excused. 

(Witness excused.) 

Mr. Shearer: Subject to the proposed stipula- 
tion that I offered respecting the item that came up 
regarding Mr. Moseley’s testimony, petitioner rests. 

Mr. Constable: I have no witnesses, your Honor, 
but I didn’t quite understand the last statement Mr. 
Shearer made. [142] 

Mr. Shearer: I offered a stipulation to which 
counsel agreed to consult, and subject to being able 
to stipulate or asking permission to cover it by evi- 
dence if we are unable to stipulate 

The Court: I see no reason why it can’t be stipu- 
lated, and of course if the parties draw up a stipu- 
lation covering the facts they can file it. 


My. Shearer: I see no reason why it can’t be © 


stipulated either. I don’t know what the facts are, 
but I assume the water company does. 

The Court: Well, they ought to. They have a 
record of their contracts down there. It would be a 
strangely operated company if they didn’t. 


—_— °° ~~ 
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Mr. Shearer: I don’t think there is any question 
that they do. 

Mr. Constable: I think respondent has stated its 
position in that connection. 

The Court: All right. 

Mr. Constable: I am going to withdraw some 
exhibits. 

The Court: Do you have anything to offer? 

My. Constable: No. 

The Court: You say you have no witnesses. Do 
you have any other evidence ? 

Mr. Constable: N othing. 

The Court: All right. You both rest, then, I 
take it, [143] subject to the fact that you are going 
to get together on a stipulation with respect to 
those items from the water company books? 

Mr. Shearer: Yes, your Honor. 

The Court: Now, this is going to be a bad ease 
to work. There are main issues running with one 
group, main issues mumning with another eroup of 
these proceedings, and then there are side issues 
that relate to individual proceedings, and I don’t 
know how much of your stipulation is a stipulation 
of evidence and how much is a stipulation of facts. 
We have gotten into the habit of referring to stipu- 
lations as being stipulations of fact, even though 
very often they are stipulations of evidence, and not 
true stipulations of fact. 

Since it is an involved matter, I want vou gentle- 
men to do me a very good Job, a very careful job 
on proposed findings, because even in the most diff- 
cult cases, insofar as the law is concerned, and much 
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more often than not, your case 1s deeided when the 
facts are found and you don’t have—when the facts 
are found definitely and clearly, you don’t have 
nearly so much trouble with the application of the 
law. Sometimes you don’t have any. So I want you 
to take whatever time is needed for doing a good 
job. 

T am going to be just as much interested in the 
job on your proposed fihdings as I am in this very 
deep discourse on the law that I anticipate coming 
with the questions here involved. [144] And I would 
like for you to take that stipulation of facts, and 
to the extent that it is a stipulation of evidence, 
namely, an agreement of evidence that is to go in 
or evidence that has come in by agreement, and 
from that evidence find the facts just the same as 
you think they ought to be found, propose the facts 
that you think ought to be found from that, just the 
same as you propose the facts that you think should 
be found from the oral testimony, so that I will 
have a completed job, and not have to wade through 
documentary stuff and sort out and make findings 
myself. 

Now, how much time do you think you will need 
to do your job? 

Mr. Constable: May I ask what kind of briefs 
the Court will order? 

The Court: Well, I normally prefer the first 
brief by the party who is the moving party, and 
usually that is the petitioner in the proceedings be- 
fore us, but I have found that I don’t get as good 
briefs from the respondent that way as I do having 
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simultaneous briefs and then replies. So I hawxe, 
over the last year or two, gradually been abandon- 
ing my former practice of having the moving party 
file a brief and then the other party respond or 
reply. 

If I could be assured of getting good answering 
briefs that way, I might continue it, but unless I 
have some reason, otherwise I am going to have to 
ask for simultaneous briefs with [145] reply. 

Mr. Constable: Mr. Shearer and I have talked 
about this during the stipulation of fact, and we 
arrived at a few points, at which time I informed 
him, because of that, I would like seriatim briefs. 

The Court: The difficulty with that is, I never 
get a reply out of the respondent. 

Mr. Constable: I might say, your Honor, I 
would like seriatim briefs on the arguments of the 
joint return, on the excess profits tax, and a simul- 
taneous brief on the facts, so I think simultaneous 
briefs would be satisfactory to the respondent. 

The Court: Well, I am going to set it that way. 
How much time do you think you will need ? 

I may say that I am very heavily loaded with 
submitted eases, and you might just as well ask for 
as much time as you need now and not hare to file a 
motion for extension of time. 

Mr. Constable: I had a case this morning in 
which I was given 90 days. This case, then, I sup- 
pose—— 

The Court: That case this morning was a simple 
case compared to this one. 

Mr. Constable: That is correct, your Honor. 
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T think it could be set about the same time, as far 
as I am concerned. 

Mr. Shearer: I am inclined to think a little 
longer time than that. [146] 

The Court: 120 days? 

Mr. Shearer: 120 days, partly because 1 have 
cases coming up on the next two calendars that 
will take wp a considerable part of my time. 

The Court: Very well, 120 days, with 45 for 
reply. And I want good reply briefs from both of 
you. 

The case stands submitted upon the filing of 
briefs. 

Mr. Constable: Your Honor, would the Clerk 
prefer that I withdraw these exhibits off the rec- 
ord or in the record? 

The Clerk: Hither way. 

Mr. Constable: I can tell you what they are. 

The Court: Well, you make your arrangements 
with the Clerk. The withdrawal of returns and 
exhibits that are readily susceptible of having pho- 
tostats substituted is a matter of usual practice 
here, and unless there is some reason or otherwise, 
vou make your arrangements so that the record 1s 
preserved, the integrity of the record 1s maintained, 
and that is all that is necessary. There should be 
no difficulty. ; 

So you make your arrangements with the Clerk, 
and unless there is something further, then, that 
concludes the business until we call the Palmer 
ease at 10:00 o’clock on Monday morning, as I 
understand it. 
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The Clerk: That is correct. 

Mr. Shearer: There may be some difficulty, your 
Honor, in obtaining the information requested of 
the water company, and I [147] assume we can 
simply mail that stipulation on. 

The Court: What is done rather regularly in 
Division 8—and I happen to be Division 8—is that 
where there is a matter that indicates by its very 
character that it is readily susceptible of stipula- 
tion, the parties regularly work it up. If they 
can get it done before TI leave, that is very good. 
If they don’t, they merely attach a motion and send 
it in, say “Herewith is a stipulated matter,’’ and 
that thereby becomes a part of the record, because 
I grant it. I have never had any difficulty. It 
always works nicely, and I don’t think you should 
have any difficulty on that here. 

If you get it finished before T leave, fine; if you 
don’t, fix it up and send it in. 

If there is nothing further, then, 

The Clerk: The respondent has withdrawn all of 
his exhibits from A through Y, and Petitioners’ 
Exhibit No. 8. The respondent has these exhibits 
and will forward them to Washington. 

The Court: We will stand adjourned. 


(Whereupon, at 5:55 o’clock p.m., the hear- 
ing in the above-entitled petition was closed.) 


[Endorsed]: T.C.U.S. Filed May 17, 1955. 
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[Title of Tax Court and Docket No. 51226. | 


DESIGNATION OF CONTENTS OF 
RECORD ON REVIEW 


To The Clerk of The Tax Court of the United 
States: 


You will please prepare, transmit, and deliver 
to the Clerk of the United States Cowt of Ap- 
peals for the Ninth Cireuit copies duly certified as 
correct of the following documents and records 1n 
the above-entitled cause in connection with the peti- 
tion for review heretofore filed by the Taxpayer: 

(1) The docket entries of all proceedings he- 
fore the Tax Court. 

(2) Pleadings before the Tax Court, as follows: 

(a) Petition. 

(b) Answer. 

(3) The findings of fact and opinion of the 
Tax Court. 

(4) The decision of the Tax Court. 

(5) The petition for review. 

(6) Written stipulation of facts entered into by 
petitioner and respondent, exclusive of the follow- 
ing paragraphs: 9, 10, 11, 12, 21, 92, 23, 24, oieszs 
33, 34, 35, 42, 43, 44, 45, 48, 49, 50, ol, 52.wands Tae 

(7) Supplemental Stipulation of Pacis 

(8) AJL Exhibits other than Respondent’s ax- 
hibits A through P, both exclusive. 

(9) The entire official transcript of oval testi- 
mony including statements and stipulations of coun- 
sel and of the trial Judge. 
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(10) This designation of contents of record on 
review. 
/s/ JACOB SHEARER, 
Attorney for Petitioner. 
Of Counsel: 
TANNENBAUM, STEINBERG & 
SHEARER. 


Affidavit of Service by Mail Attached. 
[Endorsed]: T.C.U.S. Filed Feb. 5, 1958. 


[Note: Designation of Contents of Record 
on Review in Docket Nos. 51228 and 51229, 
filed Feb. 6, 1958, are the same as Docket No. 
91226, set out at pages 256-7.] 


[Title of Tax Court and Docket Nos. 01226, 51228, 
51229. ] 
CERTIFICATE 


I, Howard P. Locke, Clerk of the Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 24, inclusive, constitute and 
are all of the original papers on file in my office 
as called for by the “Designation of Contents of 
Record on Review” and “Designation of Additional 
Portions of Record on Review” excepting exhibits, 
which are separately certified, on file in my office 
as the original and complete record in the cases 
before the Tax Court of the United States docketed 
at the above numbers and in which the petitioners 
in the Tax Court have filed petitions for review, as 
above numbered and entitled, together with a true 
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copy of the docket entries in said Tax Court cases 
as the same appear in the official docket in my 
office. 


In testimony whereof, I hereunto set my hand 
and affix the seal of the Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 26th day of February, 1958. 

[Seal]  /s/ HOWARD P. LOCKE, 


Clerk, Tax Court of the 
United States. 


[Endorsed]: No. 15949. United States Court 
of Appeals for the Ninth Cirewit. Albert Gersten, 
Myron P. Beck and Ann H. Beck, Milton Gersten 
and Mary Gersten, Petitioners, vs. Commissioner 
of Internal Revenue, Respondent. Transcript of 
Record. Petitions to Review Decisions of The Tax 
Court of the United States. 


Filed: March 17, 1958. 
Docketed: March 21, 1958. 


/s/ PAUL P. O’ BEEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In The United States Court of Appeals 
For The Ninth Circuit 
No. 15945 


ALBERT GERSTEN, MYRON P. BECK, and 
ANN H. BECK, MILTON GERSTEN and 


MARY GERSTEN, Petitioners, 
A 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS 


Albert Gersten, Myron P. Beck and Ann H. 
Beck, and Milton Gersten and Mary Gersten, the 
Petitioners herein, by their attorney, Jacob 
Shearer, hereby assert the following errors, which 
they intend to urge on review by the United States 
Court of Appeals for the Ninth Circuit of the deci- 
sion of the Tax Court of the United States in the 
above causes, Tax Court Docket Numbers, 51226, 
91228 and 51229, on October 30, 1957. 

1. Rights under certain contracts were assigned 
and distributed to petitioners upon the dissolution 
and liquidation of certain corporations of which 
they were stockholders. Said rights consisted of 
the right to receive monies upon the happening 
of and measured by certain contingent future 
events provided for in the contracts, similar to the 
rights under the contracts in issue in the ease of 
Westover v. Smith, 173 F. 2d 90 (C.C.A. 9, 1949). 
The Tax Court erred in determining that such 
rights had ascertainable fair market values for the 
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purpose of determining petitioners’ capital gains 
on the dates of the distributions in final liquida- 
tion, respectively, by said corporations. 


2. During the year 1950, petitioner Albert Ger- 
sten married Bernice Ann Gersten in Mexico, im- 
mediately following a divorce decree, which he ob- 
tained in Mexico, dissolving his marriage to Lucille 
torsten. Under California law, Albert Gersten 
was estopped from obtaining and could not have 
obtained an annulment of the marriage to Bernice 
Ann Gersten and was estopped from asserting, for 
property and status purposes, that he was not 
married to Bernice Ann Gersten. The Tax Court 
erred in determining that Respondent was a proper 
person entitled to challenge the validity or exist- 
ence of the marriage and further in determining 
that petitioner Albert Gersten and Bernice Ann 
Gersten were not entitled to file a joint return as 
husband and wife, pursuant to Section 51(b) of the 
Internal Revenue Code of 1939. 


Dated at Beverly Hills, California, this 20th day 
of March, 1958. 


/s/ JACOB SHEARER, 
Attorney for Petitioners. 
Of Counsel: 
TANNEBAUM, STEINBERG & 
SHEARER. 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed March 21, 1958. Paul AE. 
O’Brien, Clerk. 
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[Title of Court of Appeals and Cause. | 


DESIGNATION OF CONTENTS 
OF RECORD 


Albert Gersten, Myron P. Beck and Ann H. 
Beck, Milton Gersten and Mary Gersten, the re- 
spective petitioners herein, by their attorney, Jacob 
Shearer, hereby adopt, as’ their designation of the 
record in the above entitled causes, the “Designa- 
tion of Contents of Record on Review” respectively 
filed by them with the Clerk of the Tax Court of 
the United States in Tax Court Docket Nos, 51226, 
91228 and 51229 respectively, and copies of which 
were duly served upon counsel for Respondent. 
Said Designations have been certified and Uamnce 
mitted by the Clerk of said Tax Court to the Clerk 
of the above entitled Court. 


Dated at Beverly Hills, Cahfornia, this 20th day 
of March, 1958. 


/s/ JACOB SHEARER, 
Attorney for Petitioners. 
Of Counsel: 
TANNENBAUM, STEINBERG & 
SHEARER. 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed March Zi, 1958: Pant P. 
O’Brien, Clerk. 


